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Presidential Documents

Title 3—

The President

[FR Doc. 95-1877
Filed 1-20-95; 2:04 pm]
Billing code 3195-01-P

Executive Order 12945 of January 20, 1995

Amendment to Executive Order No. 12640

By the authority vested in me as President by the Constitution and the
laws of the United States of America, and in order to provide for the
carrying out of the provisions of the Rehabilitation Act of 1973, Public
Law 93-112, section 501(a)—(f), as amended (29 U.S.C. 791(a)—(f)), and in
order to add two Vice Chair positions to the four already provided to
the “President’s Committee on Employment of People with Disabilities,”
it is hereby ordered that:

(1) The first sentence of section 1(b) of Executive Order No. 12640 be
amended by deleting the words ‘“four Vice Chairmen” and inserting the
words ‘““six Vice Chairs” in lieu thereof; and

(2) The words “Vice Chair” or “Vice Chairs” be inserted in lieu of the
words “Vice Chairman’” and ‘““Vice Chairmen,” respectively, wherever such
words appear in Executive Order No. 12640.

THE WHITE HOUSE,
January 20, 1995.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319
[Docket No. 93-147-2]

Importation of Strawberries, Currants,
and Palms

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are adopting as a final
rule, with changes, portions of an
interim rule concerning the importation
of strawberry, currant, and palm plants.
This final rule will allow the
importation of both of the Howea
species of sentry palms into the United
States from Australia (including Lord
Howe and Norfolk Islands) and from
New Zealand, subject to certain
conditions. This action will allow the
importation of the Howea species of
sentry palms without significant risk of
introducing exotic palm diseases into
the United States.

We are still considering comments on
the provisions of the interim rule
concerning the importation of
strawberry and currant plants and as yet
have not decided whether to affirm or
revise these provisions. We will do so
in a separate Federal Register
document.

EFFECTIVE DATE: January 24, 1995.

FOR FURTHER INFORMATION CONTACT: Mr.
Peter Grosser or Mr. Frank E. Cooper,
Senior Operations Officers, Port
Operations, Plant Protection and
Quarantine, APHIS, USDA, P.O. Drawer
810, Riverdale, MD, 20738. The
telephone number for the agency
contact will change when agency offices
in Hyattsville, MD, move to Riverdale,
MD, during February. Telephone: (301)
436-8295 (Hyattsville); (301) 734-8295
(Riverdale).

SUPPLEMENTARY INFORMATION:
Background

The Plant Quarantine Act (7 U.S.C.
151 et seq.) and the Federal Plant Pest
Act (7 U.S.C. 150aa et seq.) authorize
the Animal and Plant Health Inspection
Service (APHIS) to prohibit or restrict
the importation into the United States of
any plants, roots, bulbs, seeds, or other
plant products in order to prevent the
introduction of plant pests into the
United States.

Regulations promulgated under this
authority, among others, include 7 CFR
319.37 through 319.37-14, ““Subpart—
Nursery Stock, Plants, Roots, Bulbs,
Seeds, and Other Plant Products” (the
regulations). These regulations govern
the importation of living plants, plant
parts, and seeds for or capable of
propagation, and related articles. Other
sections of 7 CFR 319 deal with articles
such as cut flowers, or fruits and
vegetables intended for consumption.

The regulations restrict or prohibit the
importation of most nursery stock,
plants, roots, bulbs, seeds, and other
plant products. These articles are
classified as either ““prohibited articles”
or “‘restricted articles.”

A prohibited article is an article that
the Deputy Administrator for Plant
Protection and Quarantine (PPQ),
APHIS, has determined cannot feasibly
be inspected, treated, or handled to
prevent it from introducing plant pests
new to or not widely prevalent or
distributed within and throughout the
United States. Prohibited articles may
not be imported into the United States,
unless imported by the United States
Department of Agriculture (USDA) for
experimental or scientific purposes
under specified safeguards.

A restricted article is an article that
the Deputy Administrator for PPQ has
determined can be inspected, treated, or
handled to essentially eliminate the risk
of its spreading plant pests if imported
into the United States. Restricted
articles may be imported into the United
States if they are imported in
compliance with restrictions that may
include permit and phytosanitary
certificate requirements, inspection,
treatment, or postentry quarantine.

In an interim rule effective and
published in the Federal Register on
August 30, 1994 (59 FR 44608-44610,
Docket No. 93-147-1), we amended the
regulations to prohibit the importation
of strawberry plants from all foreign

countries except Canada and Israel,
prohibit the importation of currant
plants from New Zealand, and prohibit
the importation of both species of the
genus Howea (sentry palms), except
from Lord Howe Island, New South
Wales, Australia.

Comments on the interim rule were
required to be received on or before
October 31, 1994. By that date, we
received 44 comments on the interim
rule. Twelve of the comments addressed
the new restrictions on the importation
of strawberry and currant plants. We are
still considering these comments and as
yet have not decided whether to affirm
or revise the interim rule provisions
regarding the importation of strawberry
and currant plants. We will do so in a
separate Federal Register document.

Thirty-five of the comments concern
the new restrictions on the importation
of sentry palms. These comments were
submitted by members of Congress,
palm growers, importers and exporters,
trade associations, universities, State
governments, and foreign governments.
Thirteen of the comments support the
interim rule provisions regarding the
prohibition on the importation of both
species of the genus Howea from
everywhere except Lord Howe Island.
The other 22 comments object to the
prohibition. The objections and our
responses are summarized below.

Prior to the publication of the interim
rule, one species of sentry palm, Howea
forsteriana, could be imported into the
United States as a restricted article from
anywhere in the world. The other
species though, Howea belmoreana, was
classified as a prohibited article, owing
to its susceptibility to the cadang-
cadang and lethal yellowing pathogens.

A representative of a palm company
on Lord Howe Island requested that
APHIS consider revising the regulations
to allow the importation of Howea
belmoreana from Lord Howe Island into
the United States as a restricted article.
Our review of the scientific literature
did not reveal any indication of the
presence of the lethal yellowing
pathogen, the cadang-cadang pathogen,
or any other damaging palm pests on
Lord Howe Island. Furthermore, New
South Wales prohibits the importation
of all palms and palm products onto the
Lord Howe Island from all sources. We
thus revised the regulations accordingly
to allow the importation of Howea
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belmoreana from Lord Howe Island into
the United States as a restricted article.

Also, during our review of this
request, we found no evidence that the
other species of sentry palm, Howea
forsteriana, was immune to the cadang-
cadang or lethal yellowing pathogens.
Because pathogens attack most species
within a genus, we decided to extend
the import prohibition to both species of
Howea. However, we decided to allow
Howea forsteriana to be imported from
Lord Howe Island as a restricted article,
due to the disease status of the island
and the phytosanitary restrictions in
effect there.

All of the 22 comments objecting to
the interim rule requested that we
reconsider the prohibition with respect
to Howea species grown in Australia,
Norfolk Island (a self-governing territory
of Australia), and New Zealand. The
comments point out that Australia,
Norfolk Island, and New Zealand are
free of the cadang-cadang and lethal
yellowing pathogens. Also, they
maintained that the plant protection
agencies of Australia, Norfolk Island,
and New Zealand impose phytosanitary
restrictions in regard to palm imports
comparable to those imposed on Lord
Howe Island by New South Wales.

We have confirmed this information
and now believe that both species of
Howea can be imported from Australia
(including Norfolk Island) and New
Zealand with a negligible degree of risk
of introducing exotic palm pests into the
United States. Therefore, this final rule
will allow both species of Howea to be
imported into the United States from
Australia (including Lord Howe and
Norfolk Islands) and New Zealand, as
restricted articles. In the future, we will
welcome for review information
regarding the relevant disease status and
phytosanitary programs of additional
countries that wish to export Howea
species into the United States.

Miscellaneous

We are correcting the misspelling of
Howea forsteriana in the interim rule.

Effective Date

This is a substantive rule that relieves
restrictions and, pursuant to the
provisions of 5 U.S.C. 553, may be made
effective less than 30 days after
publication in the Federal Register.
Immediate implementation of this rule
is necessary to provide relief to those
persons who are adversely affected by
restrictions we no longer find
warranted. Since August 30, 1994,
growers in Australia (including Norfolk
Island) have had to divert to other
destinations shipments of Howea
forsteriana palms originally destined for

the United States; U.S. entities counting
on these shipments have had to find
other sources for Howea forsteriana
palms. Making this rule effective upon
publication will grant immediate relief
to these entities. Therefore, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this rule should be
effective upon publication in the
Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

In accordance with 5 U.S.C. 601 et
seq., we have performed a Final
Regulatory Flexibility Analysis, set forth
below, regarding the economic impact
of this rule on small entities.

In an August 30, 1994, interim rule,
we prohibited the importation of both
species of Howea (sentry palm) from
everywhere but Lord Howe Island, New
South Wales, Australia. As a result of
comments received on the rule and a
subsequent reappraisal of phytosanitary
risks, we have decided to finalize this
rule with revisions prohibiting the
importation of both species of Howea
from everywhere except Australia
(including Lord Howe and Norfolk
Islands) and New Zealand.

Although USDA does not collect
information on trade in Howea,
domestic and foreign industry sources
indicate the Howea forsteriana seeds
and seedlings have growing import
markets in the United States,
particularly in Hawaii, California, and
Florida. (Neither the interim rule nor
this final rule affect trade in seeds of
Howea.) Some sources estimate annual
revenues generated by Howea
forsteriana trade in the United States to
be as high as $15 million.

Growers in mainland Australia and on
Lord Howe and Norfolk Islands have
been the major suppliers of Howea
forsteriana seed and seedlings. Since
the publication of the interim rule
prohibiting the importation of Howea
plants from everywhere but Lord Howe
Island, growers in mainland Australia
and on Norfolk Island have had to divert
shipments of Howea forsteriana
seedlings originally destined for the
United States. Also, U.S. entities trading
with these growers have had to find
other sources for the seedlings.

This final rule will grant relief to
these foreign growers and to U.S.
entities trading with them by again
allowing the importation of Howea

forsteriana plants from all of Australia,
including Norfolk Island. Furthermore,
this rule will provide market
opportunities for foreign growers and
U.S. entities trading with them by
allowing Howea belmoreana plants to
be imported into the United States from
Australia (including Norfolk Island) and
New Zealand, subject to certain
conditions.

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB), and there are no new
requirements. The assigned OMB
control number is 0579-0049.

List of Subjects in 7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Incorporation by reference,
Nursery Stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, 7 CFR part 319 is
amended as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
continues to read as follows:
Authority: 7 U.S.C. 150dd, 150ee, 150ff,

151-167, 450; 21 U.S.C. 136 and 136a; 7 CFR
2.17, 2.51, and 371.2(c).

§319.37-5 Special foreign inspection and
certification requirements.

2. In §319.37-5, paragraph (n), the
phrase ““Lord Howe Island, New South
Wales, Australia,” is removed and the
phrase “Australia or New Zealand” is
added in its place; and, the phrase
“(must be Lord Howe Island)” is
removed.

Done in Washington, DC, this 18th day of
January 1995.

Lonnie J. King,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 95-1741 Filed 1-23-95; 8:45 am]
BILLING CODE 3410-34-P
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Agricultural Marketing Service

7 CFR Part 932
[Docket No. FV94-932-2IFR]

Olives Grown in California; Expenses
and Assessment Rate for 1995 Fiscal
Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
authorizes expenses and establishes an
assessment rate for the California Olive
Committee (Committee) under
Marketing Order No. 932 for the 1995
fiscal year. Authorization of this budget
enables the Committee to incur
expenses that are reasonable and
necessary to administer this program.
Funds to administer this program are
derived from assessments on handlers.

DATES: Effective beginning January 1,
1995, through December 31, 1995.
Comments received by February 23,
1995 will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this interim final rule.
Comments must be sent in triplicate to
the Docket Clerk, Fruit and Vegetable
Division, AMS, USDA, P.O. Box 96456,
Room 2523-S, Washington, D.C. 20090—
6456; Fax # (202) 720-5698. Comments
should reference the docket number and
the date and page number of this issue
of the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours.
FOR FURTHER INFORMATION CONTACT:
Britthany Beadle, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2523-S, Washington,
D.C. 20090-6456, telephone: (202) 720—
5127; or Terry Vawter, California
Marketing Field Office, Fruit and
Vegetable Division, AMS, USDA, 2202
Monterey Street, Suite 102 B, Fresno,
California 93721, telephone: (209) 487—
5901.
SUPPLEMENTARY INFORMATION: This
interim final rule is issued under
Marketing Agreement and Order No.
932 [7 CFR Part 932], as amended,
regulating the handling of olives grown
in California. The marketing agreement
and order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended [7 U.S.C. 601-674],
hereinafter referred to as the Act.

The Department of Agriculture
(Department) is issuing this rule in

conformance with Executive Order
12866.

This interim final rule has been
reviewed under Executive Order 12778,
Civil Justice Reform. Under the
marketing order provisions now in
effect, olives grown in California are
subject to assessments. It is intended
that the assessment rate specified herein
will be applicable to all assessable
olives handled during the 1995 fiscal
year, beginning January 1, 1995, through
December 31, 1995. This interim final
rule will not preempt any state or local
laws, regulations, or policies, unless
they present an irreconcilable conflict
with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and requesting a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided a bill in equity
is filed not later than 20 days after date
of the entry of the ruling.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 5 handlers of
olives regulated under the marketing
order each season and approximately
1,350 olive producers in California.
Small agricultural producers have been
defined by the Small Business
Administration [13 CFR §121.601] as
those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $5,000,000. None

of the handlers may be classified as
small entities. The majority of the
producers may be classified as small
entities.

The marketing order, administered by
the Department, requires that the
assessment rate for a particular fiscal
year apply to all assessable olives
handled from the beginning of such
year. Annual budgets of expenses are
prepared by the Committee, the agency
responsible for local administration of
this marketing order, and submitted to
the Department for approval. The
members of the Committee are handlers
and producers of California olives. They
are familiar with the Committee’s needs
and with the costs for goods, services,
and personnel in their local area, and
are thus in a position to formulate
appropriate budgets. The Committee’s
budget is formulated and discussed in a
public meeting. Thus, all directly
affected persons have an opportunity to
participate and provide input.

The assessment rate recommended by
the Committee is derived by dividing
the anticipated expenses by expected
shipments of olives. Because that rate is
applied to actual shipments, it must be
established at a rate which will provide
sufficient income to pay the
Committee’s expected expenses.

The California Olive Committee met
on December 8, 1994, and unanimously
recommended a total expense amount of
$2,881,650, for its 1995 budget. This is
$866,640 less in expenses than the
previous year.

The Committee also unanimously
recommended an assessment rate of
$30.04 per ton for the 1995 fiscal year,
which is $2.83 more in the assessment
rate from the 1994 fiscal year. The
assessment rate, when applied to
anticipated shipments of 69,300 tons
from the 1994 olive crop, would yield
$2,081,772 in assessment income. This,
along with approximately $800,000
from the Committee’s authorized
reserves will be adequate to cover
estimated expenses.

Major expense categories for the 1995
fiscal year include $1,479,000 for
marketing expenses, $682,000 for food
service industry promotion, $251,000
for public relations and administration,
and $178,630 for salaries. Funds in the
reserve at the end of the fiscal year,
estimated at $200,000 will be within the
maximum permitted by the order of one
fiscal year’s expenses.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs should be
significantly offset by the benefits



4532

Federal Register / Vol. 60, No. 15 / Tuesday, January 24, 1995 / Rules and Regulations

derived from the operation of the
marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

After consideration of all relevant
matter presented, including the
information and recommendations
submitted by the Committee and other
available information, it is hereby found
that this rule as hereinafter set forth will
tend to effectuate the declared policy of
the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register
because: (1) The Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the fiscal year for the
Committee begins January 1, 1995, and
the marketing order requires that the
rate of assessment for the fiscal year
apply to all assessable olives handled
during the fiscal year; (3) handlers are
aware of this action which was
recommended by the Committee at a
public meeting; and (4) this interim
final rule provides a 30-day comment
period, and all comments timely
received will be considered prior to
finalization of this action.

List of Subjects in 7 CFR Part 932

Marketing agreements, Olives,
Reporting and recordkeeping
requirements.

For the reasons set forth in the

preamble, 7 CFR Part 932 is amended as
follows:

PART 932—OLIVES GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
Part 932 continues to read as follows:
Authority: 7 U.S.C. 601-674.

Note: This section will not appear in the
annual Code of Federal Regulations.

2. A new §932.228 is added to read
as follows:

§932.228 Expenses and assessment rate.

Expenses of $2,881,650 by the
California Olive Committee are
authorized and an assessment rate of
$30.04 per ton of assessable olives is
established for the fiscal year ending
December 31, 1995. Unexpended funds
may be carried over as a reserve.

Dated: January 18, 1995.
Sharon Bomer Lauritsen,
Deputy Director, Fruit and Vegetable Division.
[FR Doc. 95-1750 Filed 1-23-95; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 989
[Docket No. FV94-989-5FIR]
Raisins Produced From Grapes Grown

in California; Expenses and
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, without change, the
provisions of an interim final rule that
authorized expenses and established an
assessment rate that will generate funds
to pay those expenses. Authorization of
this budget enables the Raisin
Administrative Committee (Committee)
to incur expenses that are reasonable
and necessary to administer the
program. Funds to administer this
program are derived from assessments
on handlers.

EFFECTIVE DATE: August 1, 1994, through
July 31, 1995.

FOR FURTHER INFORMATION CONTACT:
Martha Sue Clark, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2523-S, Washington,
DC 20090-6456, telephone 202—720—
9918, or Richard P. Van Diest, California
Marketing Field Office, Fruit and
Vegetable Division, AMS, USDA, suite
102B, 2202 Monterey Street, Fresno, CA
93721, telephone 209-487-5901.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 989 (7 CFR part 989),
regulating the handling of raisins
produced from grapes grown in
California. The marketing agreement
and order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the Act.

The Department of Agriculture is
issuing this rule in conformance with
Executive Order 12866.

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. Under the provisions of the
marketing order now in effect,
California raisins are subject to
assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable raisins
handled during the 1994-95 crop year,
which began August 1, 1994, and ends

July 31, 1995. This final rule will not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and requesting a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction in equity to review the
Secretary’s ruling on the petition,
provided a bill in equity is filed not
later than 20 days after the date of the
entry of the ruling.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 5,000
producers of California raisins under
this marketing order, and approximately
20 handlers. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. A majority of
California raisin producers and a
minority of handlers may be classified
as small entities.

The budget of expenses for the 1994—
95 crop year was prepared by the
Committee, the agency responsible for
local administration of the marketing
order, and submitted to the Department
for approval. The members of the
Committee are producers and handlers
of California raisins. They are familiar
with the Committee’s needs and with
the costs of goods and services in their
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local area and are thus in a position to
formulate an appropriate budget. The
budget was formulated and discussed in
a public meeting. Thus, all directly
affected persons have had an
opportunity to participate and provide
input.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
acquisitions of California raisins.
Because that rate will be applied to
actual acquisitions, it must be
established at a rate that will provide
sufficient income to pay the
Committee’s expenses.

The Committee, with headquarters in
Fresno, California, met August 15, 1994,
and unanimously recommended a
1994-95 budget of $1,324,000, which is
$744,940 more than the previous year.
Budget items for 1994-95 which have
increased compared to those budgeted
for 1993-94 (in parentheses) are: Office
salaries, $123,000 ($90,000), fieldman
salaries, $44,000 ($42,600), Payroll
taxes, $30,000 ($27,500), employer
retirement contribution, $20,000
($18,200), general insurance, $8,000
($6,000), group medical insurance,
$40,000 ($37,000), rent, $43,000
($17,900), telephone, $15,000 ($4,000),
postage, $20,000 ($12,000), office
supplies, $30,000 ($20,000), repairs and
maintenance, $10,000 ($5,000), audit
fees, $20,000 ($3,600), office travel,
$14,000 ($12,000), Committee meeting
expenses, $7,500 ($5,000),
miscellaneous expense, $15,000
($10,000), objective measurement
survey, $14,750 ($14,000), and reserve
for contingencies, $142,400 ($55,810).
The Committee also recommended
employee benefit expenses of $2,500
and export program funding of $50,000
for travel and $350,000 for foreign
program administration, for which no
funding was recommended last year.

The Committee also provided for
$1,652,750 for certain expenses likely to
be incurred in connection with the
1994-95 raisin reserve pools for Natural
(sun-dried) Seedless and Zante Currant
raisins. In addition, a pool currently
exists for Other Seedless raisins, and the
Committee will make a decision on or
before February 15, 1995, on whether or
not this pool will be continued. Pool
expenses are deducted from proceeds
obtained from the sale of reserve raisins.
These expenses are $766,150 more than
the $886,600 for 1993-94 reserve pool
expenses.

The larger administrative and reserve
pool expenses result from the
Committee’s takeover of certain industry
export marketing activities and the fact
that the Natural (sun-dried) Seedless
raisin crop is larger than last year. This

large crop, and the pooling of Zante
Currant raisins for the first time in many
years, will result in a large quantity to
be pooled and increased costs. These
costs will be even larger if Other
Seedless raisins are pooled. Reserve
pool expenditures are reviewed
annually by the Department.

A California State raisin marketing
order was terminated in 1994. Its
administrative agency, the California
Raisin Advisory Board (CALRAB),
formerly conducted marketing
promotion and paid advertising
activities here and abroad for the
California raisin industry.

The Committee is taking over the
funding and administration of the
Market Promotion Program (MPP). The
MPP, administered by the Department’s
Foreign Agricultural Service (FAS),
encourages the development,
maintenance, and expansion of export
markets for agricultural commodities
like raisins.

Recently, the FAS redirected MPP
funds allocated to CALRAB for foreign
promotion and advertising to the
Committee which desires to use the
funds to continue the industry’s strong
overseas promotion and advertising
activities. To receive the full allocation
($4,479,549), the Committee must be
able to show that it plans to spend, from
industry sources, an amount equal to 50
percent of that allotment ($2,239,975).
This spending can be for administration
or promotion. The Committee
recommended that the increased
spending necessary to meet the required
MPP matching figure be funded through
increased handler assessments, reserve
pool funds, and merchandising
incentive program funds.

Under the marketing order’s volume
regulation provisions, marketing
percentages (free and reserve) for a
varietal type can be implemented to
stabilize supplies. The free percentage
prescribes the portion of the crop that
can be shipped immediately to any
market. The reserve percentage
prescribes the portion of the crop to be
held for later shipment. Reserve raisins
are held in a reserve pool by handlers
for the account of the Committee. Funds
generated from the sales of reserve
raisins, after deduction of reserve pool
expenses, are distributed equally to
equity holders in the pool (producers).

A Committee implemented
merchandising incentive program
promotes the consumption of California
raisins in foreign markets. For various
countries, cash rebates and advertising/
promotion incentives are offered to
qualifying importers. Funds used to pay
the incentives are derived from reserve
pool sales.

The Committee’s MPP match of
$2,239,775 will be made up of
$1,249,775 in Committee domestic and
overseas administration costs and
$990,000 in industry market promotion
funds. Domestic administration costs
include $238,560 in employee salaries
and benefits and $252,215 for MPP
overhead costs. The overhead costs
include expenditures for Committee
staff to travel overseas ($100,000),
Committee delegation trips ($50,000),
rent ($28,500), insurance ($1,600),
telephone ($7,500), postage ($6,000),
office supplies, ($2,500), repairs and
maintenance ($2,000), audit fees
($15,000), local travel ($3,000),
equipment ($5,000), and miscellaneous
expenses ($31,715).

The overseas costs of $714,000
include funding for the Committee’s
overseas marketing representatives and
their staffs for nine countries (United
Kingdom, Germany, Japan, Singapore,
Philippines, Thailand, Malaysia, China,
and Hong Kong). The costs include
salaries and benefits, travel, office rent,
office supplies, utilities, and postage.
The representatives will handle the
administration and day-to-day details of
the marketing activities conducted in
these countries.

The domestic and overseas
administrative and overhead costs for
the MPP will be paid with handler
administrative assessments and reserve
pool proceeds. Most of the major
expense items for the MPP (employees
salaries and benefits, domestic and
overseas travel, and office rent) will be
shared equally between administrative
and reserve pool funds.

A total of $1,442,325 was available for
the Committee’s merchandising
incentive program this year. Of that
amount, a total of $990,000 will qualify
for the MPP match. The Committee
plans to use these funds for authorized
promotion activities in Japan.

The Committee unanimously
recommended an assessment rate of
$4.00 per ton, which is $2.20 more than
last year. This rate, when applied to
anticipated acquisitions of 331,000 tons,
will yield $1,324,000 in assessment
income, which will be adequate to cover
anticipated administrative expenses.
Any unexpended assessment funds from
the crop year are required to be credited
or refunded to the handlers from whom
collected.

An interim final rule was published
in the Federal Register on October 31,
1994 (59 FR 54379). That interim final
rule added §989.345 to authorize
expenses and establish an assessment
rate for the Committee. That rule
provided that interested persons could
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file comments through December 30,
1994. No comments were received.

While this action will impose some
additional costs on handlers and
producers, the costs on handlers are in
the form of uniform assessments, and
those on producers will be shared
equally by all equity holders in the
1994-95 reserve pool for Natural (sun-
dried) Seedless raisins. However, these
costs will be offset by the benefits
derived by the operation of the
marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

After consideration of all relevant
matter presented, including the
information and recommendations
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register (5
U.S.C. 553) because the Committee
needs to have sufficient funds to pay its
expenses which are incurred on a
continuous basis. The 1994-95 crop
year began on August 1, 1994. The
marketing order requires that the rate of
assessment for the crop year apply to all
assessable raisins handled during the
crop year. In addition, handlers are
aware of this action which was
unanimously recommended by the
Committee at a public meeting and
published in the Federal Register as an
interim final rule.

List of Subjects in 7 CFR Part 989

Grapes, Marketing agreements,
Raisins, Reporting and recordkeeping
requirements.

PART 989—RAISINS PRODUCED
FROM GRAPES GROWN IN
CALIFORNIA

Accordingly, the interim final rule
amending 7 CFR part 989 which was
published at 59 FR 54379 on October
31, 1994, is adopted as a final rule
without change.

Dated: January 18, 1995.
Sharon Bomer Lauritsen,

Deputy Director, Fruit and Vegetable Division.

[FR Doc. 95-1749 Filed 1-23-95; 8:45 am]
BILLING CODE 3410-02-P

Animal and Plant Health Inspection
Service

9 CFR Part 91
[Docket No. 93-031-2]

Inspection of Animals for Export to
Mexico or Canada

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations concerning the inspection
and handling of livestock for
exportation by requiring that all animals
intended for exportation other than by
land (that is to say, by air or sea) to
Mexico or Canada receive a final
inspection by an Animal and Plant
Health Inspection Service veterinarian
at an export inspection facility at a
designated port of embarkation. We
have determined this action is necessary
to help ensure that only healthy animals
are exported from the United States.

EFFECTIVE DATE: February 23, 1995.

FOR FURTHER INFORMATION CONTACT: Dr.
Michael David, Senior Staff
Veterinarian, Import-Export Animals
Staff, National Center for Import-Export,
Veterinary Services, APHIS, USDA, P.O.
Drawer 810, Riverdale, MD 20738. The
telephone number for the agency
contact will change when agency offices
in Hyattsville, MD, move to Riverdale,
MD, in February. Telephone: (301) 436—
7511 (Hyattsville); (301) 734-7511
(Riverdale).

SUPPLEMENTARY INFORMATION:
Background

The regulations in 9 CFR part 91,
“Inspection and Handling of Livestock
for Exportation’ (referred to below as
the regulations), prescribe conditions for
exporting animals from the United
States. Section 91.3(a) requires, among
other things, that all animals intended
for exportation to Mexico or Canada,
except cattle from Mexico imported into
the United States in bond for temporary
feeding and return to Mexico, be
accompanied from the State of origin of
the export movement to the border of
the United States by an origin health
certificate. Section 91.3(b) requires,
among other things, that all animals in
export shipments, except animals
intended for export to Mexico or
Canada, be inspected, tested, or treated
as prescribed in the regulations before
the movement of the export shipment to
the export inspection facility. Section
91.14(a) requires that all animals, except
animals being exported to Mexico or
Canada, be exported through designated

ports of embarkation with export
inspection facilities that meet the
standards for export inspection facilities
specified in § 91.14(c). Section 91.15(a)
requires that all animals offered for
exportation to foreign countries, except
Mexico or Canada, be inspected by an
Animal and Plant Health Inspection
Service (APHIS) veterinarian at either:
(1) An export inspection facility at a
port designated in 8 91.14(a); or (2) in
special cases, at a port or inspection
facility designated by the Administrator
under §91.14(b).

On April 26, 1994, we published in
the Federal Register (59 FR 21675—
21676, Docket No. 93-031-1) a proposal
to amend the regulations by requiring
that all animals intended for exportation
other than by land (that is to say, by air
or sea) to Mexico or Canada receive a
final inspection by an APHIS
veterinarian at an export inspection
facility at a designated port of
embarkation to help ensure that only
healthy animals are exported from the
United States.

We solicited comments concerning
our proposal for 60 days ending June 27,
1994. We received three comments by
that date. They were from one producer
and two horse industry organizations.
We carefully considered these
comments, which are discussed below
by topic.

Basis for Change

One commenter stated that there is no
evidence that unhealthy horses are
being exported to Canada or Mexico, or
that Canadian or Mexican officials are
concerned about the problem. The
commenter stated further that if these
countries are concerned, they and not
APHIS need to address the problem. We
have made no change in response to this
comment. It is the responsibility of the
Secretary of Agriculture to ensure that
only healthy horses and other livestock
are exported from the United States (21
U.S.C. 105, 112, 113, 612 and 614).

One commenter stated that the
present regulations, which require the
animals to be accompanied from the
State of origin to the port of embarkation
by an origin health certificate, are
sufficient. We have made no change
based on this comment. We agree that
the present regulations are sufficient for
animals traveling by land to Canada or
Mexico because of the follow-up
inspection at the border. However,
animals identified on the origin health
certificate may have been inspected at
any time within 30 days prior to the
date of the export movement. We
believe that a final inspection at the port
of embarkation is necessary for animals
shipped to Canada or Mexico by air or
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sea to ensure that the animals are
healthy.

One commenter expressed concern
about the effect of this rulemaking on
the Breeders’ Cup, an organization
which conducts an annual international
championship event. The commenter
said that this event will be held in
Canada in 1996, and that the rule would
create a hardship for individual
horsemen and airline carriers by
requiring them to coordinate
inspections for horses leaving racing
facilities across the United States, and
by requiring the horses to leave from
only USDA designated ports of
embarkation. We have made no changes
based on this comment. We have
already explained our reason for
requiring the horses to be inspected. As
for requiring the inspection to take place
at USDA designated ports of
embarkation, there are approximately 30
designated ports of embarkation in the
United States for the exportation of
animals. Furthermore, our regulations
provide that, in special cases, other
ports may be designated by the
Administrator, with the concurrence of
the Director of Customs, when the
exporter can show to the satisfaction of
the Administrator that the animals to be
exported would suffer undue hardship
if required to move to one of the
designated ports. These provisions have
proved successful for the movement of
animals, including horses, to other
foreign countries, and we are confident
that they will prove sufficient for the
movement of animals by air or sea to
Canada or Mexico.

One commenter stated that the
proposed amendments would create an
economic hardship on horse owners,
because they would have to pay an
hourly user fee, for a minimum of 5
hours, plus applicable reimbursable
overtime expenses, while the horses are
held at the port of embarkation for the
final inspection. The commenter stated
that these costs would be proportionally
greater for horse owners than for owners
of other animals, since horses are
shipped in smaller volumes than are
other animals. We have made no
changes based on this comment. We do
not believe that horse owners will be
disproportionately affected by this
rulemaking. In accordance with 9 CFR
130.21, a user fee of $50.00 per hour is
charged for inspection and supervision
services provided by APHIS personnel
for export animals. The total user fee for
these services is based on the amount of
time it takes APHIS personnel to
actually inspect the horses or other
animals, not on the 5-hour holding
period specified in §91.15(a). Smaller
shipments will normally take less time,

and incur a lower user fee, than larger
shipments. Therefore, based on the
rationale set forth in the proposed rule
and in this document, we are adopting
the provisions of the proposal as a final
rule.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

This rule will require a final
inspection at an export inspection
facility at a designated port of
embarkation for all animals intended for
export to Canada and Mexico by air or
sea. Animals intended for export to
Mexico and Canada by air or sea will
first be inspected by an APHIS
representative or an accredited
veterinarian in the State of origin. The
APHIS representative or an accredited
veterinarian will issue an origin health
certificate, which an authorized APHIS
veterinarian in the State of origin will
endorse. At the port of embarkation, the
animals will receive a final inspection
by an APHIS veterinarian before they
will be allowed to leave the United
States.

The exporter will be charged a user
fee ($50.00 an hour plus reimbursable
overtime when applicable) for the final
inspection as provided in 9 CFR part
130. This inspection could require 6 to
8 hours of work for one or two
veterinarians. The total cost of
inspection for an air shipment of gilts or
heifers from Miami ranges from about
$200 to $600 a shipment. The total cost
of inspection for a sea shipment of
heifers from Hawaii ranges from $1,000
to $2,000 a shipment.

These costs are very small compared
to the value of the animals being
shipped. For example, gilts (young,
female pigs or immature sows) may be
valued at $500 to $1,000 or more a head,
depending upon breed. Heifers (young
cows that have not borne calves) may be
worth $2,000 a head. One air shipment
may contain as many as 240 gilts or 80
heifers. One sea shipment from Hawaii
may contain 1,000 to 2,000 heifers.

Relatively few exporters of horses will
be affected by this rule. Our records
indicate that during fiscal year 1994,
exporters moved fewer than 10
shipments of horses (totalling less than
20 horses) to Mexico by air (there were
no shipments of horses to Mexico by
sea) and no shipments of horses by air
or sea to Canada. By far, most shipments
are by land, with the number of horses
exported to Mexico ranging from 1,000

to 2,500 annually, and to Canada
ranging from 50,000 to 60,000 annually.

Generally, the entities that will be
affected by this rule are not small
(defined as having 100 or fewer
employees). They are large companies,
often with worldwide operations that
handle large volumes of traded animals.
For example, about 14,000 swine were
exported by air from Miami last year, all
by a few large companies. There are
now only two exporting companies
operating out of Hawaii, one of which
is a “small” entity.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB), and there are no new
requirements. The assigned OMB
control number is 0579-0020.

List of Subjects in 9 CFR Part 91

Animal diseases, Animal welfare,
Exports, Livestock, Reporting and
recordkeeping requirements,
Transportation.

Accordingly, 9 CFR part 91 is
amended as follows:

PART 91—INSPECTION AND
HANDLING OF LIVESTOCK FOR
EXPORTATION

1. The authority citation for part 91
continues to read as follows:

Authority: 21 U.S.C. 105, 112, 113, 114a,
120, 121, 134b, 134f, 136, 1364a, 612, 613,
614, 618, 46 U.S.C. 4664, 466b, 49 U.S.C.
1509(d); 7 CFR 2.17, 2.51, and 371.2(d).
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§91.3 [Amended]

2. Section 91.3 is amended as follows:

a. In paragraph (a), in the first and
second sentences, the words “by land”
are added immediately before the
phrase “‘to Mexico or Canada”.

b. In paragraph (b), in the first and
second sentences, the words “by land”
are added immediately before the
phrase “‘to Mexico or Canada”.

c. At the end of the section, in the
parenthetical statement, “0579-0069" is
removed and ““0579-0020"" is added in
its place.

§91.5 [Amended]

3. In 891.5, at the end of the section,
in the parenthetical statement, ““0579-
0069” is removed and ““0579-0020" is
added in its place.

§91.6 [Amended]

4. In §91.6, at the end of the section,
in the parenthetical statement, “0579—
0069” is removed and *“‘0579-0020" is
added in its place.

§91.14 [Amended]

5.In §91.14, paragraph (a),
introductory text, in the second
sentence, the words ““by land” are
added immediately before the phrase
to Mexico or Canada”.

§91.15 [Amended]

6. In §91.15, in paragraph (a), the
words ‘“‘by land to” are added
immediately before the phrase “Mexico
or Canada”.

Done in Washington, DC, this 18th day of
January 1995.

Lonnie J. King,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 95-1740 Filed 1-23-95; 8:45 am]
BILLING CODE 3410-34-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1700

Requirements for Child-Resistant
Packaging; Mouthwash Packages
Containing 3 Grams or More of Ethanol

AGENCY: Consumer Product Safety
Commission.

ACTION: Final rule.

SUMMARY: Under the Poison Prevention
Packaging Act of 1970, the Commission
is issuing a rule to require child-
resistant packaging for mouthwashes
with 3 grams or more of absolute
ethanol per package. The Commission
has determined that child-resistant
packaging is necessary to protect
children under 5 years of age from

serious personal injury and serious
illness resulting from ingesting
mouthwash. The rule exempts
mouthwash products with
nonremovable pump dispensers that
contain at least 7% on a weight-to-
weight basis of mint or cinnamon
flavoring oils, that dispense no more
than 0.03 grams of absolute ethanol per
pump actuation, and that contain less
than 15 grams of ethanol in a single
package available to the consumer.

DATES: The effective date of the rule is
July 24, 1995, and the rule shall apply
to products packaged on or after that
date.

FOR FURTHER INFORMATION CONTACT:
Michael Bogumill, Division of
Regulatory Management, Consumer
Product Safety Commission,
Washington, DC 20207; telephone (301)
504-0400 ext. 1368.

SUPPLEMENTARY INFORMATION:
A. Background
1. Relevant Statutes and Regulations

The Poison Prevention Packaging Act
of 1970 (the “PPPA”), 15 U.S.C. 1471—
1476, authorizes the Commission to
establish standards for the *“‘special
packaging” of any household substance
if (1) the degree or nature of the hazard
to children in the availability of such
substance, by reason of its packaging, is
such that special packaging is required
to protect children from serious
personal injury or serious illness
resulting from handling, using, or
ingesting such substance and (2) the
special packaging is technically feasible,
practicable, and appropriate for such
substance. Special packaging, also
referred to as “‘child-resistant
packaging,” is defined as packaging that
is (1) designed or constructed to be
significantly difficult for children under
5 years of age to open or obtain a toxic
or harmful amount of the substance
contained therein within a reasonable
time and (2) not difficult for normal
adults to use properly. (It does not
mean, however, packaging which all
such children cannot open, or obtain a
toxic or harmful amount from, within a
reasonable time.)

Under the PPPA, standards have been
established for special packaging (16
CFR 1700.15), as has a test procedure for
evaluating its effectiveness (16 CFR
1700.20). Regulations requiring special
packaging for a number of household
products are published at 16 CFR
1700.14. The statutory findings that the
Commission must make in order to
issue a standard requiring child-
resistant (“‘CR”) packaging (““CRP”’) for a

product are discussed below in Section
D of this notice.

The PPPA allows the Commission to
require CRP for household substances,
which include (among other specified
categories) foods, drugs, or cosmetics, as
these terms are defined in the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
321). 15 U.S.C. 1471(2)(B).
Mouthwashes are either drugs, if they
make medical claims, or cosmetics.

Section 4(a) of the PPPA, 15 U.S.C.
1473(a), allows the manufacturer or
packer to package a nonprescription
product subject to special packaging
standards in one size of non-CRP only
if (1) the manufacturer (or packer) also
supplies the substance in CRP and (2)
the non-CRP bears conspicuous labeling
stating: ““This package for households
without young children.” 15 U.S.C.
1473(a). If the package is too small to
accommodate this label statement, the
package may bear a label stating:
“Package not child-resistant.” 16 CFR
1700.5(b). The right of the manufacturer
or packer to market a single size of the
product in noncomplying packaging
under these conditions is termed the
“single-size exemption.”

The Commission may restrict the right
to market a single size in noncomplying
packaging if the Commission finds that
the substance is not also being supplied
in popular size packages that comply
with the standard. 15 U.S.C. 1473(c). In
such cases, the Commission may, after
giving the manufacturer or packer an
opportunity to comply with the
purposes of the PPPA and an
opportunity for a hearing, order that the
substance be packaged exclusively in
CRP. To issue such an order, the
Commission must find that the
exclusive use of special packaging is
necessary to accomplish the purposes of
the PPPA.

2. The Mouthwash Petition

On March 2, 1993, the Commission
was petitioned to require CRP for
mouthwashes containing more than 5%
ethanol. The petition was submitted by
the American Academy of Pediatrics,
the American Association of Poison
Control Centers, the Center for Science
in the Public Interest, and 28 states,
Guam, and the Northern Mariana
Islands. For the purposes of this
proceeding and the final rule, the term
“mouthwash” includes liquid products
that are variously called mouthwashes,
mouthrinses, oral antiseptics, gargles,
fluoride rinses, anti-plaque rinses, and
breath fresheners. It does not include
throat sprays or aerosol breath
fresheners.

The petitioners stated several reasons
for their request: (1) Many mouthwashes
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contain high percentages of ethanol, an
extremely toxic substance, in a package
large enough to cause children serious
injury or death; (2) these mouthwashes
are accessible to children because they
are generally considered innocuous and
do not have CRP; (3) they are attractive
to children because of their appealing
taste, color, and smell; and (4) data
show that children have been seriously
injured or died from accidental
ingestion of ethanol-containing
mouthwashes.

By a letter dated June 3, 1993, the
Nonprescription Drug Manufacturers
Association (“NDMA”’) and the
Cosmetic, Toiletry, and Fragrance
Association (“CTFA”) advised
Commission staff of the associations’
plans to implement a voluntary program
to place mouthwashes with more than
5% ethanol in CR containers. [1, Tab
C.]1 On November 17, 1993, the
Commission granted the petition.
Subsequently, in April 1994, the NDMA
and CTFA notified the Commission that
the products subject to their voluntary
program had been changed from
mouthwashes with more than 5%
ethanol to mouthwashes with 3 grams or
more in a single container.

3. The Proposed Regulation

The mouthwash petition requested
that the Commission require CRP for
mouthwash that contains more than 5%
ethanol. However, after analyzing the
information before it, the Commission
decided to propose that mouthwash
products with 3 grams (g) or more of
absolute ethanol per package or retail-
sale unit should be subject to the
regulation. [10] This level is obtained by
dividing the lethal dose of ethanol (3 g/
kg of body weight) for a 10-kg child (30
g) by a safety factor of 10. This safety
factor is needed because less than the
“lethal” dose can produce serious toxic
effects, or even death from
hypoglycemia or other secondary
effects.

Three grams of absolute ethanol are
present in a small amount
(approximately 2.6 ounces) of
mouthwash with 5% ethanol. The
Commission is concerned that
regulating only products with more than
5% ethanol, as requested in the petition,
might not sufficiently protect children
because the quantity of ethanol
available to be consumed is more
relevant to the safety issue than is the
concentration of ethanol in a
mouthwash. Accordingly, the
Commission proposed a regulatory

1 Numbers in brackets refer to the number of a
document as listed in App. 1 at the end of this
notice.

threshold of 3 g total ethanol in the
package rather than the concentration of
5% or more of ethanol in the product.

The proposed rule was published for
public comment on May 11, 1994. 59 FR
24386.

B. Toxicity

[2, unless noted otherwise.] The
Commission’s toxicity review indicates
that mouthwashes with ethanol can
present a serious ingestion hazard to
children. Most of the popular adult
mouthwashes contain between 14% and
27% ethanol. By comparison, beer
contains between 5% and 7% ethanol
and wine can contain 12% to 14%
ethanol.

Ethanol depresses the central nervous
system. Symptoms of acute ethanol
poisoning in children include
irritability, lethargy, and
unconsciousness which can lead to
coma and death at high doses. Lethal
blood levels of ethanol in children are
reported to range between 250 and 500
mg/dl, and the lethal dose of ethanol is
3 g/kg. Deaths or serious injury may
occur at lower doses due to other
ethanol-induced effects. Ethanol
poisoning in children can produce
certain metabolic complications, such as
hypoglycemia, metabolic acidosis, and
hypokalemia.

A review of the relevant literature
shows that three deaths of children
under 5 years of age have been reported.
The most recent death reported
occurred in 1992 and involved a 3-year-
old girl who ingested an unknown
amount of mouthwash that contained
18% ethanol. Several other cases of
ethanol-induced hypoglycemia or
toxicity following mouthwash ingestion
are reported in the literature.

The National Electronic Injury
Surveillance System (‘““NEISS”) reported
40 mouthwash cases involving children
under age 5 from January 1987 through
July 1994. [14] Based on these
ingestions, it was estimated that a total
of 1,840 mouthwash poisoning cases
were treated in hospital emergency
rooms in the United States during that
time, or an average of about 240 per
year. [14]

In addition to these sources, the
American Association of Poison Control
Centers’ National Data Collection
System (““AAPCC”’) includes cases
reported by participating poison control
centers. The AAPCC reported 1,966
ingestions of mouthwash with ethanol
by children under 5 years old in 1992.
[14] Of these ingestions, 182 were
referred to a health care facility by the
poison control center. Another 64 cases
either were already in a health care

facility or were on the way to one when
the poison control center was contacted.

C. Comments on the Proposal

The Commission received nine
comments in response to the proposed
rule. [13] The New York State Consumer
Protection Board, the American Dental
Association, and several students from
Florida International University
expressed strong support for the rule.
The university students also submitted
the results of an informal survey of
mouthwash use.

The NDMA/CTFA Joint Oral Care
Task Group and several industry
members also favor the proposed rule.
However, these and other commenters
disagreed with the proposed effective
date, and questions were raised about
the application of the rule. The issues
raised by the comments are discussed
below.

Exemption for Certain Pump Dispensers

The manufacturer of one product that
otherwise would have been subject to
the proposed rule requested an
exemption. [15] This product is an oral
rinse concentrate marketed in a 2-0z (59
ml) glass bottle containing 24% ethanol
by weight, for a total of 14.16 g of
ethanol per package. This product
utilizes a screw-on metered pump to
dispense the product, and has a
protective overcap. The use instructions
call for five actuations of the pump (for
a total of 0.6 ml, or less than 0.025 0z)
into a small cup supplied with the
product. This amount is then diluted
with up to 1 oz of water for use. The
Commission is unaware of any other
manufacturer of a product subject to the
rule that uses this type of package.

In 1987, one ingestion of a
mouthwash made by this manufacturer
was reported in the NEISS database. The
child involved in that incident was
treated and released. However, it cannot
be determined from the report whether
this incident involved the concentrated
spray product or another, non-
concentrated mouthwash that may have
been available from that manufacturer at
that time.

Human experience data submitted by
the manufacturer show that from
January 1990 to September 1994 there
were 117 known cases of accidental
ingestion of this product by children
under 5 years old. [15] All cases
resulted in either no effects or only
minor ones. All but one of these cases
were treated at home. In that one case,
the child was taken to a health care
facility at the insistence of the parents.
These cases all involve product
packaged in the current screw-on pump
dispenser.
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The case reports indicate that 102 of
the children (87%) gained access to the
product by unscrewing the top of the
bottle. None of the reports indicated that
the child gained access to the product
by using the pump, but 12 reports did
not specify the way in which the child
accessed the product.

If the product were marketed in a
nonremovable pump, which the
manufacturer has stated it intends to do
in July 1995, the only way a child could
access a regulated amount of the
mouthwash concentrate would be to
spray the product at least 100 times into
the mouth and swallow the sprayed
product. One study shows that many
children physically could activate the
pump this many times. However, the
study did not note that any of the
children sprayed the contents of the
package (in this test, water) into their
mouths. If they had, it likely would
have been documented in the study.

Since this product is intended to be
used in a diluted form, the packaged
form contains a very high concentration
of flavoring oils. The CPSC staff
examined this aspect and concluded
that the irritant properties of this
concentrated flavoring would create
unpleasant or painful sensations. [18]
CPSC’s Human Factors staff have
concluded that it is highly unlikely that
children would ingest a significant
quantity of the product by means of
repeated sprays. [18]

Based upon all of the above
information, the Commission has
decided that this rule should not apply
to mouthwash products with
nonremovable pump dispensers that
contain at least 7% on a weight-to-
weight basis of mint or cinnamon
flavoring oils, that dispense no more
than 0.03 grams of absolute ethanol per
pump actuation, and that contain less
than 15 grams of ethanol in a single
unit.

Effective Date

The proposed rule specified that the
rule should become effective on May 1,
1995, or 6 months after the rule is
published in the Federal Register,
whichever is earlier. A number of
comments were received opposing an
effective date any earlier than May 1,
1995. This issue is now moot, since May
1, 1995, is now the earlier of the two
dates. The time needed to analyze issues
concerning the requested exemption
and how the effective date should apply
to special situations, described below,
prevented earlier publication of the final
rule.

Manufacturers that claim to be
responsible for over 95% of the
production of ethanol-containing

mouthwash are committed to be in
compliance by May 1, 1995. This
commitment, however, was based on
there being no change in the
Commission’s PPPA test protocol. [8]
However, the Commission has proposed
to modify the test protocol by which
CRP is evaluated in order to make the
packaging easier for adults to open
(referred to as “‘senior-friendly”
packaging). 59 FR 13264 (March 21,
1994). Accordingly, the Commission’s
staff contacted five companies that will
be subject to the rule for mouthwash
containing ethanol to see how the
possibility that the PPPA protocol may
be amended to require senior-friendly
packaging would affect these
companies. [20]

Three of the companies contacted
belong to the groups that are sponsoring
the implementation of voluntary CRP
for mouthwash containing ethanol by
May 1, 1995. These three companies
expect to have their products in
packaging that meets the present
protocol by that date.

One of the other companies contacted
originally had intended to comply with
the rule by reducing its ethanol
concentration below the greater-than-5-
percent level specified in the first
version of the voluntary program and in
the petition to the Commission. When
the Commission proposed to regulate 3
grams or more in a single package, this
manufacturer was no longer able to
comply by reducing its ethanol content.
Thus, this manufacturer had a late start
in converting to CRP. This manufacturer
now estimates that it may have CRP by
July 1995. [21]

The remaining manufacturer
contacted recently by the staff is a small
company that estimates it will not be
ready with a package that would satisfy
either the current protocol or the
proposed senior-friendly protocol until
December 1995. The company states
that this length of time is required
because it must change its bottle molds,
in addition to its capping equipment, in
order to accept either current or senior-
friendly CRP.

All five of these companies are aware

of the proposed senior-friendly protocol.

None of these companies anticipates
major problems from a subsequent
regulation requiring CRP to be senior-
friendly. Of these manufacturers, one is
already marketing its product in senior-
friendly packaging, which it is
purchasing from a supplier. Three
others intend to purchase commercially
available CRP. One of these intends to
begin production by May 1, 1995. The
other two of these manufacturers intend
to have senior-friendly packaging in
production by July 1995 and December

1995, respectively. The fifth contacted
manufacturer is developing packages
that it intends to ultimately be senior-
friendly. This manufacturer intends to
have the new package in production by
May 1, 1995. That manufacturer states
that, if its design is not senior-friendly
initially, it can be modified to be so.

None of the manufacturers contacted
stated that it would have to design an
additional package if there are changes
to the CRP protocol. The manufacturers
contacted, together with another
manufacturer known to be marketing its
mouthwash in senior-friendly CRP,
represent an estimated 70 percent of
mouthwash sales. Thus, it appears that
the possibility of changes to the test
protocol to ensure that CRP is senior-
friendly is not a significant factor in the
choice of effective date for the CRP
standard for mouthwash containing
ethanol.

The Commission has learned of a few
small manufacturers of concentrated
mouthwash products, marketed in
bottles with continuous-threaded (CT)
caps. One of these manufacturers filed
a late comment on the proposed rule.
[13, No. CP94—-2-9] That commenter’s
product contains 70% ethanol and is
marketed in 2-, 4-, 8- and 16-0z sizes.
The other manufacturers’ products are
believed to also have high ethanol
concentrations. The commenter
expressed concern about the proposed
May 1, 1995, effective date, but did not
expressly ask for a later date or say how
long it would take to convert to CRP.

Some of the bottles used by these
manufacturers can use existing CR or
senior-friendly CR caps without
modification; others will require a long-
skirted cap, e.g., a 415 finish, to fit their
existing bottles. [17] For the
manufacturers needing a long-skirted
cap, a major CRP manufacturer has said
that senior-friendly caps in 20mm,
24mm, and 28mm sizes with a long-skirt
special 415 finish have been
commercially available since October
1994. [17] For those manufacturers that
have to change caps, the capping
equipment will need to be modified to
account for the larger diameter of the CR
cap. This is not a complicated or
expensive modification. [17]

The only known manufacturer of the
oral rinse concentrate that will be
exempt from the rule if marketed in a
nonremovable pump has indicated that
it will switch to a crimped-on
nonremovable pump in July 1995.
[Telephone conversation, September 8,
1994.]

After considering the currently
available information, the Commission
concludes that an effective date of
[insert date that is 6 months after
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publication], which is 6 months after
publication of the final rule, is
reasonable. The vast majority of
manufacturers are committed to being in
compliance before this, by May 1, 1995.
The one company that states it needs
until December 1995 to comply may be
able to do so much sooner. Moreover,
this company may have sufficient
inventory to cover the period of time
between the effective date and the date
complying packaging can be provided.
Furthermore, revenue from mouthwash
does not constitute the major portion of
its sales.

For the instances where modifications
to the bottles or development of special
caps for these bottles are required, the
manufacturers may not be able to
incorporate them into production by
July 24, 1995. In this event, these
manufacturers may have to use other
bottle/cap combinations from contract
packagers until other arrangements can
be made.

Applicability of the Effective Date

In the proposal, the effective date
would apply to products packaged after
the effective date. A commenter requests
that the effective date should apply to
products shipped on or after that date.
The commenter’s request that the
effective date should apply to the
shipping date would tend to reduce any
potential motivation for stockpiling
noncomplying product packaged before
the effective date. This request cannot
be granted, however, because PPPA §8,
15 U.S.C. 1471n, mandates “‘[n]o
[special packaging] standard shall be
effective as to household substances
subject to this Act packaged prior to the
effective date of such final regulation.”

Definition of “Single Retail Unit”

The proposal specified that the rule
applied to products containing 3 g or
more in a single package. The proposal
explained that the “‘single package’ to
be covered by the rule was a ““single
retail unit.” A commenter stated that the
term “‘single retail unit” should be
defined as ‘“‘a package intended to be
made available to consumers for direct
retail purchase.”

The use of the term *‘single retail
unit” was intended to clarify that a
regulated substance supplied in a retail
package which contained smaller
packages that, considered individually,
would not be subject to the rule because
each of the smaller packages contained
less than the regulated amount, would
be subject to the CRP standard if the
total amount of the regulated substance
in the retail package exceeded the
regulated amount. The proposal did not

intend to limit the applicability of the
standard to packages sold at retail.

In view of this comment, the
Commission concludes that the term
“single retail unit” is confusing in this
context. Rather, the Commission
considers the term “package” to mean
the container or wrapping in which a
household substance is supplied for
consumption, use, or storage by
individuals in or about the household.
This includes, but is not limited to, any
package intended to be made available
to consumers for retail purchase. This
definition is not intended to be the same
as the statutory definition of
“packaging’ at PPPA §2(3), 15 U.S.C.
1471(3).

Definition of ““Household Substance”

A commenter contended that
““amenities” do not fall within the
definition of ““household substance” in
15 U.S.C. 1471(2). Amenities are small
quantities of substances, such as soap,
shampoo, or mouthwash, that are placed
in hotel rooms or other accommodations
for use by the room’s occupants. If the
commenter’s contention were correct,
amenities would not be subject to an
otherwise applicable PPPA standard.

The PPPA’s definition of household
substance includes “any substance
which is customarily produced or
distributed for sale for consumption or
use * * * py individuals in or about the
household and which is* * *a
hazardous substance as [defined in the
Federal Hazardous Substances Act
(“FHSA™] * * *[or] a food, drug, or
cosmetic [as defined in the Federal
Food, Drug, & Cosmetic Act].” PPPA
§2(2), 15 U.S.C. 1471(2). Mouthwash
subject to the proposed rule clearly is
either a hazardous substance or a drug
or cosmetic. How the other elements of
this definition apply to mouthwash
distributed as amenities in hotel rooms
is discussed below.

1. Mouthwash amenities are “‘sold”
for use by individuals. If a hotel
purchases prepackaged units of
mouthwash to place in hotel rooms,
such packages clearly are sold to the
hotel for use by individuals. In the
unlikely event that hotel employees
repackage mouthwash from a larger
container to a smaller one to be left in
the room, the mouthwash is
nevertheless sold to the hotel for use by
individuals since only individuals can
use mouthwash. In addition, the
mouthwash amenity can be viewed as
being sold to the hotel occupants, since
the amount paid by the hotel guests for
lodging also pays for providing the
mouthwash.

2. Items used in hotel rooms are used
“in or about the household.” One

definition of the term household is “the
home and its affairs.” **“Home” in turn

is defined as “‘the house, apartment,
etc., where one lives or is living
temporarily; living quarters.” Webster’s
New World Dictionary. Hotels and other
places that provide amenities are places
where people live, however temporarily.
Therefore, hotels are households.

Another definition of household is
“those who dwell under the same roof
and compose a family: A domestic
establishment; specif: A social unit
comprised of those living together in the
same dwelling.”” Webster’s Third New
International Dictionary of the English
Language Unabridged, 1986 Ed.
(““Webster’s Unabridged”’). Thus, under
this definition, a household refers to a
group of people rather than to any
particular type of building. Accordingly,
if a hotel rents rooms where more than
one member of a household may stay at
a time, amenities used in those rooms
are used “‘in or about the household.”

The Commission’s regulations under
the FHSA state that an “article is
suitable for use in or around the
household * * * [if] under any
reasonably foreseeable condition of
purchase, storage or use the article may
be found in or around a dwelling.” 16
C.F.R. 1500.3(c)(10)(i). The term
“dwelling” means “‘a building or
construction used for residence:
ABODE, HABITATION.” Webster’'s
Unabridged. This term is not limited to
a permanent home or primary residence.
Thus, the Commission’s rules lend
support to the interpretation that items
used in hotels are used “in or about the
household.”

Finally, even if a hotel room were not
a household, it is customary, and
expected, that amenities will be
removed from hotel rooms by guests for
use at home. Thus, for this independent
reason, amenities are ‘‘customarily
produced or distributed for sale for
consumption or use * * * in or about
the household.”

For the reasons given above, the
Commission concludes that amenities
supplied in hotel rooms and the like are
household substances, as that term is
used in the PPPA.

D. Statutory Considerations

1. Hazard to Children

As noted above, the toxicity data
concerning children’s ingestion of
ethanol-containing mouthwash
demonstrate that the amount of ethanol
in available mouthwash preparations is
sufficient to cause serious illness and
injury to children. These mouthwash
preparations are readily available to
children. Even though the
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manufacturers of these mouthwashes
that are members of the NDMA and
CFTA will voluntarily use CRP for their
products, the Commission concludes
that a regulation is needed to ensure
that mouthwash will be placed in CRP
by all mouthwash packagers. In
addition, the regulation will enable the
Commission to enforce the CRP
requirement and ensure that effective
CRP is used.

Pursuant to section 3(a) of the PPPA,
15 U.S.C. 1472(a), the Commission finds
that the degree and nature of the hazard
to children from ingesting ethanol-
containing mouthwashes is such that
special packaging is required to protect
children from serious illness. The
Commission bases this finding on the
toxic nature of such mouthwashes,
described above, the accessibility of
such preparations to children in the
home, and the existing incident data
involving ingestions by young children.

2. Technical Feasibility, Practicability,
and Appropriateness

[17] In issuing a standard for special
packaging under the PPPA, the
Commission is required by section
3(a)(2) of the PPPA, 15 U.S.C.
1472(a)(2), to find that the special
packaging is “‘technically feasible,
practicable, and appropriate.” Technical
feasibility exists when technology exists
to produce packaging that conforms to
the standards. Practicability means that
special packaging complying with the
standards can utilize modern mass
production and assembly line
techniques. Appropriateness exists
when packaging complying with the
standards will adequately protect the
integrity of the substance and not
interfere with the intended storage or
use.

CRP are mass produced for products
that contain ethanol and have similar
properties to mouthwashes. Two
industry groups have indicated that
their members would have CRP for one
size of their mouthwashes by August 31,
1994, with their entire lines converted
by May 1, 1995. In addition, one major
manufacturer of mouthwash has
introduced a popular size of its product
in packaging that is not only child
resistant, but is easier for adult
consumers (and especially older adults)
to open. Therefore, the Commission
concludes that CRP for mouthwashes is
technically feasible, practicable, and
appropriate.

3. Other Considerations

In establishing a special packaging
standard, section 3(b) of the PPPA, 15
U.S.C. 1472(b), requires the Commission
to consider the following:

a. The reasonableness of the standard;

b. Available scientific, medical, and
engineering data concerning special
packaging and concerning childhood
accidental ingestions, illness, and injury
caused by household substances;

¢. The manufacturing practices of
industries affected by the PPPA; and

d. The nature and use of the
household substance. 15 U.S.C. 1472(b).

These items have been considered
with respect to the various
determinations made in this notice, and
the Commission finds no basis for
concluding that the rule is
unreasonable.

E. Effective Date

The PPPA provides that no regulation
shall take effect sooner than 180 days or
later than one year from the date such
regulation is issued, except that, for
good cause, the Commission may
establish an earlier effective date if it
determines an earlier date to be in the
public interest. 15 U.S.C. 1471n.

As discussed above in Section C of
this notice, the Commission has
established the effective date for this
rule as July 24, 1995, which is 6 months
after publication of the final rule.

F. Regulatory Flexibility Act
Certification

When an agency undertakes a
rulemaking proceeding, the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.,
generally requires the agency to prepare
proposed and final regulatory flexibility
analyses describing the impact of the
rule on small businesses and other small
entities. The purpose of the Regulatory
Flexibility Act, as stated in section 2(b)
(5 U.S.C. 602 note), is to require
agencies, consistent with their
objectives, to fit the requirements of
regulations to the scale of the
businesses, organizations, and
governmental jurisdictions subject to
the regulations. Section 605 of the Act
provides that an agency is not required
to prepare a regulatory flexibility
analysis if the head of an agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.

The Commission’s Directorate for
Economics prepared an economic
assessment of this rule to require special
packaging for mouthwash preparations
with 3 g or more of ethanol in a single
package. [16] Based on this assessment,
the Commission concludes that such a
requirement would not have a
significant impact on a substantial
number of small businesses or other
small entities because of the widespread
acceptance of the voluntary CRP
program. CRP for mouthwash

preparations is readily available at a
relatively low incremental cost, and the
PPPA permits manufacturers to market
preparations in one non-CR size. The
relatively low costs of CRP should not
be a burden to current small business
manufacturers or an entry burden for
future marketers. Manufacturers are
given enough time to use up existing
supplies of non-CRP and to obtain
suitable CRP and incorporate its use
into their packaging lines.

Individual firms and associations
representing businesses affected by the
proposed rule commented that impacts
would not be significant as long as the
effective date was no sooner than May
1, 1995, and there was no change in the
PPPA test protocol. That date was
originally proposed by the industry
trade association in a voluntary program
to provide CRP for mouthwash; the date
was based on the length of time
determined by the members to be
reasonable and workable. Many
commenters advised the Commission
that an effective date of May 1, 1995,
would allow sufficient time to complete
package development, modify
equipment, conduct protocol and
stability testing, and implement
marketing programs.

The Commission has decided to
exempt from this regulation mouthwash
products using nonremovable pumps
that contain at least 7% on a weight-to-
weight basis of mint or cinnamon
flavoring oils, that dispense no more
than 0.03 g of absolute ethanol per
pump actuation, and that contain less
than 15 g of ethanol in a single unit.
This will potentially reduce the adverse
impacts of the rule. However, the only
known manufacturer of a product that
would qualify for the exemption, except
that its current pump is removable, is
not a small entity. [Manufacturing USA,
2nd Ed. (1992), Gale Research, Detroit,
p. 677.]

Based on a comment to the proposal,
the Commission has learned that there
are about four or five small businesses
that market mouthwash products that
will need CRP. If these marketers do not
reformulate to eliminate ethanol from
their products, they may incur
incremental costs for CRP, compared to
the non-CRP now used. They may also
incur costs to modify equipment to
accommodate new packaging
components. However, these costs are
not expected to be high. In any event,
the Commission could grant a
temporary enforcement exemption to
companies—in this case, most likely
only a few small companies—who
demonstrate that, despite reasonable
efforts, they are unable to meet the
effective date.
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Accordingly, for the reasons given
above, the Commission concludes that
the number of small entities that market
products subject to the rule requiring
special packaging for mouthwashes
containing 3 g or more of ethanol is not
substantial. Also, the economic effects
on such firms will not be significant.

G. Environmental Considerations

Pursuant to the National
Environmental Policy Act, and in
accordance with the Council on
Environmental Quality regulations and
CPSC procedures for environmental
review, the Commission has assessed
the possible environmental effects
associated with the Poison Prevention
Packaging Act (PPPA) packaging
requirements for ethanol-containing
products. [4]

The Commission’s regulations at 16
CFR 1021.5(c)(3) state that rules
requiring special packaging for
consumer products normally have little
or no potential for affecting the human
environment. Analysis of the impact of
this rule indicates that CRP for these
mouthwash preparations will have no
significant effects on the environment.
This is because the rule will not
significantly increase the total amount
of CRP in use and, in any event, the
manufacture, use, and disposal of CRP
presents the same environmental effects
as do the currently used non-CRP.

Therefore, because the rule will have
no adverse effect on the environment,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 16 CFR Part 1700

Consumer protection, Drugs, Infants
and children, Packaging and containers,
Poison prevention, Toxic substances.

For the reasons given above, the
Commission amends 16 CFR part 1700
as follows:

PART 1700—[AMENDED]
1. The authority citation for part 1700
continues to read as follows:

Authority: Pub. L. 91-601, secs. 1-9, 84
Stat. 1670-74, 15 U.S.C. 1471-76. Secs.

1700.1 and 1700.14 also issued under Pub. L.

92-573, sec. 30(a), 88 Stat. 1231, 15 U.S.C.
2079(a).

2. Section 1700.14 is amended by
adding new paragraph (a)(22), reading
as follows (although unchanged, the
introductory text of paragraph (a) is
included below for context):

§1700.14 Substances requiring special
packaging.

(a) Substances. The Commission has
determined that the degree or nature of

the hazard to children in the availability
of the following substances, by reason of
their packaging, is such that special
packaging is required to protect children
from serious personal injury or serious
illness resulting from handling, using,
or ingesting such substances, and the
special packaging herein required is
technically feasible, practicable, and
appropriate for these substances:

* * * * *

(22) Mouthwash. Except as provided
in the following sentence, mouthwash
preparations for human use and
containing 3 g or more of ethanol in a
single package shall be packaged in
accordance with the provisions of
§1700.15 (a), (b), and (c). Mouthwash
products with nonremovable pump
dispensers that contain at least 7% on
a weight-to-weight basis of mint or
cinnamon flavoring oils, that dispense
no more than 0.03 grams of absolute
ethanol per pump actuation, and that
contain less than 15 grams of ethanol in
a single unit are exempt from this
requirement. The term “mouthwash”
includes liquid products that are
variously called mouthwashes,
mouthrinses, oral antiseptics, gargles,
fluoride rinses, anti-plaque rinses, and
breath fresheners. It does not include
throat sprays or aerosol breath
fresheners.

* * * * *
Dated: January 18, 1995.
Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

List of Relevant Documents

(Note. This list of relevant documents will
not be printed in the Code of Federal
Regulations.)

1. Briefing Memorandum with attached
briefing package, September 30, 1993.

2. Memorandum from Jacqueline Ferrante,
Ph.D., HSPS, to James F. Hoebel, Acting
Associate Executive Director for Health
Sciences, ‘““Recommendation for the level of
regulation of mouthwash with ethanol,”
January 10, 1994.

3. Memorandum from Terry Kissinger,
Ph.D., EPHA, to Jacqueline Ferrante, Ph.D.,
HSPS, “Injury Data Related to the Toxicity of
Ethanol-containing Mouthwash,” January 31,
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4. Memorandum from Marcia P. Robins,
ECSS, to Jacqueline Ferrante, Ph.D., HSPS,
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Environmental Effects of a Proposal to
Require Child-Resistant Packaging for
Mouthwash Containing Ethanol,”” February
24,1994.
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HSPS, to Jacqueline Ferrante, Ph.D., HSPS,
“Technical Feasibility, Practicability, and
Appropriateness Determination for the
Proposal to Require CRP for Mouthwash
Preparations Containing Ethanol,” February
24, 1994.

6. Memorandum from Marcia P. Robins,
ECSS, to Ronald L. Medford, EXHR,
‘““Economic Effects of an Earlier Effective Date
for CR Packaging of Mouthwash Preparations
Containing Ethanol,” April 6, 1994.

7. Briefing memorandum from Jacqueline
N. Ferrante, Ph.D., HSPS, to the Commission,
“Proposed Special Packaging Standard for
Mouthwash Products with Ethanol,” with
Tabs A-E, April 11, 1994.

8. NDMA/CTFA Joint Voluntary Program
on Child Resistant Packaging for Alcohol
Containing Mouthwashes (Revised).

9. Memorandum from Jacqueline Ferrante,
Ph.D., HSPS, to the Commission, ‘‘Revised
industry voluntary program for child-
resistant packaging of mouthwashes with
ethanol,” April 21, 1994.

10. Memorandum from Harleigh Ewell,
GCRA, to the Commission, transmitting a
revised Federal Register notice, April 21,
1994.

11. Letter from Eric A. Rubel, CPSC
General Counsel, to Ms. Doris S. Freedman,
Acting Chief Counsel for Advocacy, Small
Business Administration, transmitting
Regulatory Flexibility Act finding, May 4,
1994.

12. Proposed rule, 59 FR 24386 (May 11,
1994).

13. Public comments on proposed rule,
Nos. CP94-2-1 through CP94-2-9.

14. Memorandum from Dr. Terry Kissinger,
EPHA, to Jacqueline Ferrante, Ph.D., HSPS,
“Update of injury Data Related to the
Toxicity of Ethanol-Containing Mouthwash,”
September 1, 1994.

15. Letter from David J. Aupperlee, Amway
Corporation, to Jacqueline Ferrante, Ph.D.,
requesting an exemption for Amway Glister
Anti-Plaqgue Oral Rinse [contains some
claimed confidential information], October
19, 1994.

16. Memorandum from Marcia P. Robins,
ECSS, to Jacqueline Ferrante, Ph.D., HSPS,
“Final Regulatory Flexibility Analysis: Child-
Resistant Packaging for Mouthwash
Containing Ethanol,” October 27, 1994.

17. Memorandum from Charles Wilbur,
HSPS, “Technical Feasibility, Practicability,
and Appropriateness Determination for the
Final Rule to Require Child-Resistant
Packaging for Mouthwash Preparations
Containing Ethanol,” November 1, 1994.

18. Memorandum from Catherine A.
Sedney, EPHF, to Jacqueline Ferrante, Ph.D.,
HSPS, “Request for Exemption from
Requirements for Special Packaging for
Mouthwash,” November 17, 1994.

19. Briefing paper from Jacqueline
Ferrante, Ph.D., HSPS, to the Commission,
with Tabs A-G, November 29, 1994.

20. Memorandum from Jacqueline
Ferrante, Ph.D., to the Commission,
“Supplemental information concerning a
PPPA requirement for mouthwash with
ethanol,” December 12, 1994.
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CPSC, November 14, 1994.

[FR Doc. 95-1691 Filed 1-23-95; 8:45 am]
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 918

Louisiana Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Louisiana regulatory
program (hereinafter referred to as the
“Louisiana program’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). Louisiana proposed
revisions to its rules and provided a
clarifying policy statement, both of
which pertain to revegetation success
standards on reclaimed land developed
for use as forestry. The amendment is
intended to revise the Louisiana
program to be consistent with the
corresponding Federal regulations.
EFFECTIVE DATE: January 24, 1995.

FOR FURTHER INFORMATION CONTACT:
James H. Moncrief, telephone: (918)
581-6430.

SUPPLEMENTARY INFORMATION:

I. Background on the Louisiana
Program

On October 10, 1980, the Secretary of
the Interior conditionally approved the
Louisiana program. General background
information on the Louisiana program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval of the Louisiana
program can be found in the October 10,
1980, Federal Register (45 FR 67340).
Subsequent actions concerning
Louisiana’s program and program
amendments can be found at 30 CFR
918.15 and 918.16.

11. Proposed Amendment

By letter dated November 2, 1994,
Louisiana submitted a proposed
amendment to its program pursuant to
SMCRA (administrative record No. LA—
351). Louisiana submitted the proposed
amendment in response to the required
program amendments at 30 CFR 918.16
(a) and (b). The provision of the
Louisiana Surface Mining Regulations
(LSMR) that Louisiana proposed to
revise was LSMR 5423.B.4.a, concerning
standards for success of revegetation at
final bond release on reclaimed lands
developed for forestry. Louisiana also
proposed an associated Policy
Statement No. PS-5, Revegetation
Success Standards for Tree and Shrub

Stocking on Lands With a Postmining
Land Use of Forestry. In addition,
Louisiana proposed to recodify LSMR
53101 through 53139 as LSMR 5401
through 5439, and LSMR 67101 through
67139 as LSMR 6801 through 6839.

OSM announced receipt of the
proposed amendment in the November
23, 1994, Federal Register (59 FR
60342), provided an opportunity for a
public hearing or meeting on its
substantive adequacy, and invited
public comment on its adequacy
(administrative record No. LA-351.02).
Because no one requested a public
hearing or meeting, none was held. The
public comment period ended on
December 23, 1994.

I11. Director’s Findings

As discussed below, the Director, in
accordance with SMCRA and 30 CFR
732.15 and 732.17, finds that the
proposed program amendment
submitted by Louisiana on November 2,
1994, is no less effective than the
corresponding Federal regulations.
Accordingly, the Director approves the
proposed amendment.

1. Nonsubstantive Revisions to
Louisiana’s Rules

Louisiana proposed revisions to the
following previously-approved rules
that are nonsubstantive in nature.

a. Recodification of Louisiana’s rules.
In order to be consistent with the
Louisiana State Code, Louisiana
proposed recodification of segments of
its rules. In Chapter 53, permanent
program performance standards for
surface mining activities, LSMR 53101
through 53139 were recodified as LSMR
5401 through 5439. In Chapter 67,
special rules applicable to surface coal
mining review hearings and appeals,
LSMR 67101 through 67139 were
recodified as LSMR 6801 through 6839.
No revisions of the text of these rules,
with the exception of those discussed in
finding No. 2 below, were proposed by
Louisiana.

Because the proposed recodification
is nonsubstantive in nature, the Director
finds that the recodification does not
cause Louisiana’s rules at LSMR 5401
through 5439 and LSMR 6801 through
6839 to be less effective than the
counterpart Federal regulations at 30
CFR Part 816 and the Federal
administrative procedures at 43 CFR
Part 4. The Director approves the
recodification.

b. LSMR 5423.B.4. At LSMR 5423.B.4,
Louisiana proposed to delete the phrase
“technical documents.” LSMR
5423.B.4.a (discussed below) specifies
technical success standards for areas
developed for forestry. At LSMR

5423.B.1 through 3, for land uses other
than commercial forestry, an applicant
is given the option of developing
revegetation success standards from
reference areas, historic records, or
technical documents. Because
Louisiana, at LSMR 5423.B.4, does not
allow for the development of success
standards based on technical
documents, the proposed deletion of the
phrase “‘technical documents” is an
editorial revision that eliminates
confusion.

Because this proposed revision is
nonsubstantive in nature, the Director
finds that this proposed rule is no less
effective than the counterpart Federal
regulations at 30 CFR 816.116(b)(3). The
Director approves this rule.

2. LSMR 5423.B.4.a and Policy
Statement PS-5, Standards for Success
of Revegetation at Final Bond Release
on Reclaimed Lands Developed for Use
as Forestry

At 30 CFR 918.16(a), OSM required
that Louisiana revised LSMR 5423.B.4.a
(previously codified as 53123.B.4.a), or
otherwise modify its program, to require
that trees and shrubs that will be used
in determining the success of stocking
and the adequacy of the plant
arrangement shall (1) have utility for the
approved postmining land use and (2)
be healthy. At 30 CFR 918.16(b), OSM
required that Louisiana revise LSMR
5423.B.4.a, or otherwise modify its
program, to either (1) clarify, by policy
statement, that proposed LSMR
5423.B.4.a requires that 100 percent
(i.e., all countable stems) of the trees
must be in place for a minimum of 60
percent of the responsibility period or
(2) add the requirement that at least 80
percent of the trees and shrubs used to
determine success of revegetation shall
have been in place for 60 percent of the
applicable minimum period of
responsibility (finding Nos. 1.b and 1.c,
59 FR 48171, September 20, 1994).
Louisiana’s proposed revisions in
response to these required amendments
are discussed below.

a. LSMR 5423.B.4.a. Louisiana
proposed to revise LSMR 5423.B.4.a by
adding the requirements that the trees
that will be used in determining the
success of stocking and the adequacy of
the plant arrangement shall (1) “*have
utility for the approved postmining land
use” and (2) “‘be healthy.”

The Federal regulations at 30 CFR
816.116(b)(3)(ii) include the
requirements that the trees and shrubs
used in determining the success of
stocking and the adequacy of the plant
arrangement shall (1) have utility for the
approved postmining land use and (2)
be healthy.
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The Director finds that Louisiana’s
proposed revision of LSMR 5423.B.4.a is
substantively identical to and no less
effective than the Federal regulations at
30 CFR 816.116(b)(3)(ii) in meeting
SMCRA'’s requirements. Therefore, the
Director approves the proposed
revisions and removes the required
amendment at 30 CFR 918.16(a).

b. Policy Statement PS-5. Louisiana’s
existing LSMR 5423.B.4.a requires that
the technical success standards for
revegetation success on lands reclaimed
for use as forestry shall be 450 well-
distributed free to grow live pine trees
per acre of the same age or 250 well-
distributed live hardwood trees per acre
of the same age and the countable stems
shall be a minimum of 3 years old.

Louisiana proposed Policy Statement,
PS-5, Revegetation Success Standards
for Tree and Shrub Stocking on Lands
with a Postmining Land Use of Forestry,
to clarify that the requirements in LSMR
5423.B.4.a mean that 100 percent (i.e.,
all countable stems) must be in place for
a minimum of 60 percent of the
responsibility period (i.e., 3 of the 5 year
minimum period of responsibility).

The Federal regulations at 30 CFR
816.116(b)(3)(ii) include the
requirement that, at the time of bond
release, at least 80 percent of the trees
and shrubs used to determine such
success shall have been in place for 60
percent of the applicable minimum
period of responsibility.

The Director finds that Louisiana’s
proposed LSMR 5423.B.4.a, as clarified
by its Policy Statement PS-5, is no less
effective than the Federal Regulations at
30 CFR 816.116(b)(3)(ii) in meeting
SMCRA'’s requirements. Therefore, the
Director approves the proposed Policy
Statement PS-5 and removes the
required amendment at 30 CFR
918.16(b).

IVV. Summary and Disposition of
Comments

Following are summaries of all
substantive written comments on the
proposed amendment that were
received by OSM, and OSM’s response
to them.

1. Public Comments

OSM invited public comments on the
proposed amendment, but none were
received.

2. Federal Agency Comments

Purusant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from various Federal
agencies with an actual or potential
interest in the Louisiana program
(administrative record No. LA-351.01).

The U.S. Bureau of Mines responded
on November 30, 1994, that it had no
comments (administrative record No.
LA-351.03).

The U.S. Army Corps of Engineers
responded on December 1, 1994, that
the proposed amendment was
satisfactory (administrative record no.
LA-351.04).

The U.S. Fish and Wildlife Service
responded on December 2, 1994, that it
had no objection to implementation of
the proposed amendment
(administrative record No. LA-351.05).

The U.S. Natural Resources
Conservation Service (NRCS) responded
on December 9, 1994, that Louisiana’s
requirement for 70 percent ground cover
is 5 percent below the NRCS standard
for ground cover of 75 percent
(administrative record No. LA-351.08).
Louisiana’s requirement at LSMR
5423.B.4.a, that vegetative ground cover
shall not be less than 70 percent, was
previously approved by OSM (57 FR
48726, October 28, 1992). Louisiana’s
existing LSMR 5417.A.4, applicable to
revegetation on land reclaimed for any
use, requires that a vegetative cover be
established that is capable of stabilizing
the soil surface from erosion. Therefore,
the requirement for 70 percent ground
cover on land developed for forestry is
a minimum standard that must be
increased if it is insufficient to control
erosion. In addition, Louisiana requires
at LSMR 5421.A that suitable mulch and
other soil stabilizing practices shall be
used on all regarded and topsoiled areas
to control erosion, promote germination
of seeds, or increase the moisture
content of soil. LSMR 5417.A.4 and
LSMR 5421.A are no less effective than
the requirements of the counterpart
Federal regulations at, respectively, 30
CFR 816.111(a)(4) and 816.114. The
Federal regulations at 30 CFR
816.116(b)(3)(iii) require, for areas to be
developed for forestry, that vegetative
ground cover shall not be less than that
required to achieve the approved
postmining land use. Louisiana’s
standard for ground cover at LSMR
5423.B.4.a, in conjunction with the
requirements at LSMR 5417.A.4 and
LSMR 5421.A, is consistent with and no
less effective in meeting SMCRA'’s
requirements than the Federal
regulations at 30 CFR 816.116(b)(3)(iii).
Therefore, the Director is not, in
response to this comment, requiring that
Louisiana revise the standard at LSMR
5423.B.4.a for ground cover on areas to
be developed for forestry.

3. Environmental Protection Agency
(EPA) Concurrence and Comments

Pursuant to 30 CFR 732.17(h)(12)(ii),
OSM is required to solicit the written

concurrence of EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.).

None of the revisions that Louisiana
proposed to make in its amendment
pertain to air or water quality standards.
Therefore, OSM did not request EPA’s
concurrence.

Pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from EPA (administrative
record No. LA-351.01). EPA responded
on December 8, 1994, that it had no
objections to OSM’s approval of the
proposed amendment (administrative
record No. LA-351.07).

4. State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
solicited comments on the proposed
amendment from the SHPO and ACHP
(administrative record No. LA-351.01).
ACHP did not respond to OSM’s
request. The SHPO responded on
December 8, 1994, that it had no
comments (administrative record No.
LA-351.06).

V. Director’s Decision

Based on the above findings, the
Director approves Louisiana’s proposed
amendment as submitted on November
2,1994.

The Director approves, as discussed
in: finding No. 1.a, recodification of a
segment of Louisiana’s rules; finding
No. 1.b, a nonsubstantive editorial
revision at LSMR 5423.B.4; finding No.
2.a, LSMR 5423.B.4.a, concerning trees
that will be used in determining the
success of stocking and the adequacy of
the plant arrangement on reclaimed
lands developed for use as forestry; and
finding No. 2.b, Policy Statement PS-5,
concerning clarification of the
revegetation success standards in LSMR
5423.B.4.a.

The Director approves the rules as
proposed by Louisiana with the
provision that they be fully promulgated
in identical form to the rules submitted
to and reviewed by OSM and the public.

The Federal regulations at 30 CFR
part 918, codifying decisions concerning
the Louisiana program, are being
amended to implement this decision.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage States to bring their programs
into conformity with the Federal
standards without undue delay.
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Consistency of State and Federal
standards is required by SMCRA.

V1. Procedural Determinations

1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

2. Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 12550) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
that is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a

substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 918

Intergovernmental relations, Surface
mining, Underground mining.

Dated: January 13, 1995.
Charles E. Sandberg,

Acting Assistant Director, Western Support
Center.

For the reasons set out in the
preamble, title 30, chapter VII,
subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 918—LOUISIANA

1. The authority citation for part 918
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 918.15 is amended by
adding paragraph (e) to read as follows:

§918.15 Approval of amendments to the
Louisiana regulatory program.
* * * * *

(e) Revisions to the following rules, as
submitted to OSM on November 2,
1994, are approved effective January 24,
1995:

LSMR 5423.B.4.a, revegetation success
standards on reclaimed land developed for
use as forestry, and

Policy Statement PS-5, Revegetation Success
Standards for Tree and Shrub Stocking on
Lands with a Postmining Land Use of
Forestry.

3. Section 918.16 is amended by
revising the introductory paragraph,
removing and reserving paragraph (a),
and removing paragraph (b) to read as
follows:

§918.16 Required program amendments.

Pursuant to 30 CFR 732.17(f)(1),
Louisiana is required to submit to OSM
by the specified date the following
written, proposed program amendment,
or a description of an amendment to be
proposed, that meets the requirements
of SMCRA and 30 CFR Chapter VIl and
a timetable for enactment that is
consistent with Louisiana’s established
administrative or legislative procedures.

(a) [Reserved].

[FR Doc. 95-1707 Filed 1-23-95; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 23
RIN 0790-AF87

Grants and Agreements—Military
Recruiting on Campus

AGENCY: Office of the Secretary, DoD.
ACTION: Interim rule.

SUMMARY: The Department of Defense
adopts this interim rule to implement
Section 558 of the National Defense
Authorization Act for Fiscal Year 1995
[Public Law 103-337 (1994)], as it
applies to grants. Section 558 states that
funds available to the Department of
Defense may not be provided by grant
or contract to any institution of higher
education that has a policy of denying,
or which effectively prevents, the
Secretary of Defense from obtaining for
military recruiting purposes: entry to
campuses; access to students on
campuses; or access to directory
information pertaining to students. The
rule implements the law, as it applies to
grants, by requiring inclusion of an
appropriate clause in DoD grants with
institutions of higher education. It also
extends the requirement, as a matter of
policy, to DoD cooperative agreements,
because they are very similar to grants.

DATES: This interim rule is effective on
January 24, 1995. Written comments on
this rule must be received by March 27,
1995.

ADDRESSES: Forward comments to the
Director for Research, 3080 Defense
Pentagon, Washington, DC 20301-3080.
FOR FURTHER INFORMATION CONTACT:
Mark Herbst, (703) 614—0205.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule is not a “significant
regulatory action,” as defined by
Executive Order 12866. The Department
of Defense believes that it will not: (1)
Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
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the principles set forth in Executive
Order 12866.

Regulatory Flexibility Act of 1980 [5
U.S.C. 605(b)]

This regulatory action will not have a
significant adverse impact on a
substantial number of small entities.

Paperwork Reduction Act of 1980 (44
U.S.C., Chapter 35)

This regulatory action will not impose
any additional reporting or
recordkeeping requirements under the
Paperwork Reduction Act.

List of Subjects in 32 CFR Part 23

Grant programs.

Accordingly, Title 32, Chapter I,
Subchapter B of the Code of Federal
Regulations is amended to add Part 23
to read as follows:

PART 23—GRANTS AND
AGREEMENTS—MILITARY
RECRUITING ON CAMPUS

Sec.
23.1 Military recruiting on campus.

Authority: 5 U.S.C. 301.

§23.1 Military recruiting on campus.

(a) Clause for award documents. (1)
Grants officers shall include the
following clause in grants and
cooperative agreements with
institutions of higher education:

“As a condition for receipt of funds
available to the Department of Defense (DoD)
under this award, the recipient agrees that it
is not an institution that has a policy of
denying, and that it is not an institution that
effectively prevents, the Secretary of Defense
from obtaining for military recruiting
purposes: (A) Entry to campuses or access to
students on campuses; or (B) access to
directory information pertaining to students.
If the recipient is determined, using
procedures established by the Secretary of
Defense to implement section 558 of Public
Law 103-337 (1994), to be such an institution
during the period of performance of this
agreement, and therefore to be in breach of
this clause, the Government will cease all
payments of DoD funds under this agreement
and all other DoD grants and cooperative
agreements, and it may suspend or terminate
such grants and agreements unilaterally for
material failure to comply with the terms and
conditions of award.”

(2) If a recipient refuses to accept the
clause in paragraph (a)(1) of this section,
the grants officer shall determine that
the recipient is not qualified with
respect to the award, and may award to
an alternative recipient.

(b) Language for program
solicitations. (1) To notify prospective
recipients of the requirement in
paragraph (a) of this section, grants
officers shall include the following

notice in program announcements or
solicitations under which grants or
cooperative agreements may be awarded
to institutions of higher education:

“This is to notify potential proposers that
each grant or cooperative agreement that is
awarded under this announcement or
solicitation to an institution of higher
education must include the following clause:

“As a condition for receipt of funds
available to the Department of Defense
(DoD) under this award, the recipient
agrees that it is not an institution that
has a policy of denying, and that it is not
an institution that effectively prevents,
the Secretary of Defense from obtaining
for military recruiting purposes: (A)
Entry to campuses or access to students
on campuses; or (B) access to directory
information pertaining to students. If the
recipient is determined, using
procedures established by the Secretary
of Defense to implement section 558 of
Public Law 103-337 (1994), to be such
an institution during the period of
performance of this agreement, and
therefore to be in breach of this clause,
the Government will cease all payments
of DoD funds under this agreement and
all other DoD grants and cooperative
agreements, and it may suspend or
terminate such grants and agreements
unilaterally for material failure to
comply with the terms and conditions of
award.”

“If your institution has been identified
under the procedures established by the
Secretary of Defense to implement section
558, then: (1) No funds available to DoD may
be provided to your institution through any
grant, including any existing grant; (2) as a
matter of policy, this restriction also applies
to any cooperative agreement; and (3) your
institution is not eligible to receive a grant or
cooperative agreement in response to this
solicitation.”

(2) Grants officers may include
introductory language with the language
in paragraph (b)(1) of this section, to
tailor the notice to the circumstances of
the particular announcement (e.g., to
reflect a Broad Agency Announcement
under which a DoD Component would
award contracts, as well as grants and
cooperative agreements). However, the
language and the intent in paragraph
(b)(1) may not be changed without the
approval of the Director, Defense
Research and Engineering [requests for
such approval are to be submitted,
through appropriate channels, to:
Director for Research, ODDR&E(R), 3080
Defense Pentagon; Washington, DC
20301-3080].

Dated: January 19, 1995.

Linda M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 95-1727 Filed 1-23-95; 8:45 am]
BILLING CODE 5000-04-M

Department of the Air Force

32 CFR Part 989
RIN 0701-AA36

Environmental Impact Analysis
Process (EIAP)

AGENCY: Department of the Air Force,
DoD.

ACTION: Final rule.

SUMMARY: The Department of the Air
Force revised its regulations to update
the Air Force process for compliance
with the National Environmental Policy
Act and Executive Order 12114,
Environmental Effects Abroad of Major
Federal Actions. This revision provides
policy and guidance for consideration of
environmental matters in the Air Force
decision-making process. It implements
the Council on Environmental Quality
regulations and 32 CFR Part 188 as well
as Executive Order 12114.

EFFECTIVE DATE: January 24, 1995.

FOR FURTHER INFORMATION CONTACT: Mr.
Kenneth L. Reinertson or Mr. Jack C.
Bush, (HQ USAF/CEVP), 1260 Air Force
Pentagon, Washington, DC 20330-1260,
telephone, (703) 695-8942.

SUPPLEMENTARY INFORMATION:
Discussion of Major Issues

Unless otherwise noted, the
discussions in the following paragraphs
only address issues where public
comments were received and
clarification is required. For portions of
the final rule where comments were not
received, the final rule is consistent
with the proposed rule, and no further
discussions are included. Portions of the
proposed rule have also been changed
so the final rule more clearly states the
intended meaning. Some of these
changes are based on public input, but
are not addressed in a specific
discussion.

Readers should note that as part of a
reduction of bulk and clarification of
this rule, specific reformatting has been
accomplished. Section 989.9, formerly
titled, Lead and cooperating agency, is
now titled, Cooperation and adoption.

Section 989.32, Definitions, has now
changed to, Attachment 1—Glossary of
References, Abbreviations, Acronyms,
and Terms. Section 989.32 is now titled,
Procedures for analysis abroad, and
§989.33, Categorical exclusions, is now,
Attachment 2—Categorical Exclusions.

Environmental considerations—
global commons, §989.34 and,
Environmental considerations—foreign
nations and protected global resources,
§989.35, have been reorganized as
§989.32, Procedures for analysis abroad,
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and §989.33, Requirements for analysis
abroad. This reorganization of the rule
was accomplished to show that Air
Force environmental planning abroad is
part of the EIAP, but is not considered

a part of the Air Force’s NEPA
compliance. Air Force analysis abroad is
strictly driven by 32 CFR Part 187,
Environmental effects abroad of major
DOD actions. Title 32 CFR Part 187
implements Executive Order 12114,
Environmental Effects Abroad of Major
Federal Actions.

The former §989.36, Procedures for
holding public hearings, has been
reformatted as Attachment 3—
Procedures for Holding Public Hearings
on Draft Environmental Impact
Statements.

1. Combining Documents

Comments: Commenters indicated
that comprehensive planning is based
upon a solid information base, quite
similar to the information base required
for the EIAP. Commenters further
indicated that comprehensive plans
should support good economic,
environmental and social management
goals, and the Air Force EIAP should be
applied to comprehensive planning.

Response: Sections 1500.4(0),
1500.5(i) and 1506.4 of the CEQ
regulations address combining
environmental documents to reduce
duplication and paperwork. This
combination could include any other
type of document so long as the actual
NEPA document is in compliance with
that law and the CEQ regulations. Air
Force comprehensive planning includes
as a fundamental planning component,
environmental constraints and
opportunities. It also incorporates
operational, urban planning, and capital
improvement programs, to identify and
assess development alternatives and
ensure compliance with applicable
federal, state, and local laws, regulations
and policies. No further changes will be
made to this regulation with reference to
wording addressing combining
documents.

2. Environmental Assessments (EA)
Comment: Several commenters

disagreed with Air Force’s ““non-
involvement” of the public or oversight
agencies in preparation of draft EAs.
Further, commenters suggested that
draft EAs be made available to the
public for review and comment in the
same manner as draft EISs. Commenters
major concerns revolved around the
potential for the Air Force to “*hide”
potential impacts and to take actions
that would otherwise require an EIS and
therefore require public hearings.

Response: CEQ has indicated their
intent as to when public review of EAs
is necessary. For example: borderline
cases (reasonable argument for
preparation of an EIS); unusual, new, or
precedent setting cases; public
controversy; or when the action is one
which would normally require an EIS.
CEQ has also indicated that where the
proposal itself integrates mitigation
from the beginning and it is impossible
to define the proposal without including
the mitigation, the agency may then rely
on mitigation measures in determining
if overall effects would not be
significant. In those instances, agencies
should make the FONSI and EA
available for 30 days of public comment
before taking action.

The Air Force has identified specific
actions where a 30 day public review is
required. Section 989.14 of this rule has
been modified to identify procedures for
public involvement in the development
of an EA. The Air Force has included
the public in the review of appropriate
EAs, where the public input would
assist in better decision-making.

The Air Force has specifically
modified §989.14(g) by adding a
subparagraph (5) which will require all
EAs that mitigate impacts to
insignificance in lieu of an EIS, to be the
subject of a public review period.
Section 989.14(j) has been revised to
define how to initiate a public review
period for specified actions. The extent
of public involvement will typically
coincide with the magnitude and
complexity of the proposed action and
its potential effect on the area in
question.

3. Finding of No Significant Impact
(FONSI)

Comment: Commenters suggested that
the final rule should provide provisions
for public dissemination and comment
on all FONSIs. Commenters also
suggested that a public review period
should be provided for all NEPA
documentation.

Response: The Air Force considers all
NEPA compliance documents public
documents, unless classified for
operational reasons. These documents
are available to the public, upon request
or as part of previously established
mailing list. They are also available
through regional offices of federal
agencies having responsibility for a
certain area of environmental
protection, the state single point of
contact and state agencies. The amount
of time provided for review of an EA/
FONSI is directly related to the
magnitude of the action and potential
environmental controversy. Section
989.15(e)(l) has been edited to clarify

intent and to ensure that all Air Force
organizations understand that a public
review is the norm unless clearly
unnecessary.

Section 989.15(f) has been modified
by adding subparagraph (4) in cases
where potential significant
environmental impacts found during
preparation of an EA/FONSI are
mitigated to insignificance in lieu of
preparing an EIS, as defined in
§989.22(c).

4. Public Involvement in the
Environmental Impact Analysis Process
(EIAP) (Air Force NEPA Compliance
Process) Notice of Intent (NOI): Scoping
and Review and Comments of
Documentation

Comment: Commenters were
concerned that the Air Force would
attempt to keep the public involvement
in a proposal to a minimum by not
releasing information or ignoring public
concerns. Commenters suggested that
the Air Force would attempt to hide
potential significant impacts related to a
proposal. Further, commenters
indicated that when a federal agency
holds a public scoping meeting in a
given community they must return to
that same community to hold hearings
on the DEIS.

Response: The Air Force includes the
affected public in all its NEPA
compliance actions (see 2 and 3 above)
for the initiation of a proposal through
the final decision (initial scoping
process, the public review and comment
process and responding to concerns
raised by individuals, organizations and
other federal agencies).

Section 1506.6. of the CEQ regulations
requires agencies to make “‘diligent
efforts” to involve the public in the
agency’s NEPA procedures. The Air
Force includes the public as fully as is
practicable in the NEPA decision-
making process. Section 989.23, Public
notification mandates not only legally
required public involvement, but also
encourages equally effective means for
including public participation in the Air
Force’s NEPA process.

When the Air Force is preparing an
EIS for an action that could potentially
impact on a specific community, it is
the Air Force’s intent to fully
incorporate the community in the
process of scoping and public hearings.
In the case where the action was carried
no further than the scoping stage,
because it may have been discontinued,
the Air Force would not hold a public
hearing. For continuing actions the Air
Force will return to the scoping venue
to hold public hearings on the DEIS,
unless the scoping process has indicated
a lack of interest. On the other hand, if
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decision-making for a proposal was the
subject of an EA, a determination as to
whether or not a scoping meeting or
public hearing will be held would be
made based upon criteria provided in
§989.14(j). The Air Force has identified
specific procedures for holding public
hearings on draft EISs (see Attachment
3).

5. Draft Environmental Impact
Statement (DEIS)

Comments: Commenters indicated
that wording be revised to make clear
what is being stated regarding
distribution of summary documentation
when the DEIS is unusually long.
Commenters suggested that wording, to
address unusually long DEISs, should
be circulated which would include a list
of locations (such as public libraries)
where the entire DEIS may be reviewed.
If the agency receives a timely request
for the entire statement and for
additional time to comment, the time for
that requester only shall be extended by
at least 15 days beyond the minimum
review period.

Commenters suggested that when
responding to comments the agency
should, in the comment section of the
document, refer the reader to the
appropriate modified text. This would
allow the reviewer to quickly find the
appropriate response.

Response: Section 989.19(d) has been
edited to clarify procedures for handling
summary documents and making
lengthy DEISs available for public
review at specific locations. Section
989.19(e) has been added to provide
guidance as to when and how to seek
additional comments from the
interested public. Guidance in sub-
section (e) will be followed when there
has been a significant change in
circumstances, development of new
information or where there is
substantial controversy concerning a
proposal.

Section 989.21(a) has been revised to
reflect the correct procedural
requirements for EPA filing of notices of
availability. Section 989.28 has been
revised to better discuss issues relative
to air quality in NEPA documentation.

6. Final Environmental Impact
Statement (FEIS)

Comments: Commenters suggested
that the distribution process for the FEIS
should be clarified to clearly indicate
that FEISs must be furnished to any
person, organization, or agencies that
made comments on the DEIS.
Commenters also indicated that a new
section should be added which would
give guidance as to when reevaluation

of a completed NEPA analysis should
occur.

Response: Section 989.20(a) has been
modified to reflect concerns related to
distribution of the FEIS. Also, a new
subsection §989.20(c) has been added.
This section describes when, due to the
lack of advancement of a proposal,
reevaluation of the NEPA
documentation should be accomplished
to ensure its validity.

7. Mitigation

Comments: Commenters indicated
that the regulation should mandate the
inclusion of the cost of mitigation as a
line item in the budget for a proposed
action versus the currently existing
“where possible” language. Commenters
also indicated that the Air Force may
burden proponents of actions by
requiring them to prepare mitigation
plans as described in §989.22(d).

Response: The Air Force uses
mitigations to reduce or eliminate
potential impacts. Commitment to the
use of mitigations, as defined both in
the text of a NEPA analysis and the
FONSI or ROD, are considered by the
Air Force to be legally required and will
be fulfilled. Mitigations are placed into
a computer tracking system at HQ Air
Force, with periodic status updates/
validations being accomplished. Section
989.15(e)(2)(iv) has been added to
require a 30-day review period for EA/
FONSIs where potential impacts will be
mitigated to insignificance. Also
§989.22(d) has been modified to better
reflect Air Force intent relative to
execution of mitigations.

8. Classified Actions

Comments: Commenters indicated
that classifying NEPA compliance
documentation should not be allowed.
Commenters perceived that the Air
Force would classify programs that
released chemical toxins or radioactive
materials into the environment, without
informing the public because of the
classified nature of the program
producing the pollutants. Commenters
further indicated that the Air Force
would classify a program just to hide its
environmental impacts or to avert
Congressional scrutiny.

Response: As stated earlier, it is the
Air Force’s intent to include the public
in all of its NEPA compliance actions.
Classifying of an action will not be
accomplished to “hide’ potential
environmental controversy. However,
environmental documentation will be
classified to safeguard issues of national
security. Although an action may be
classified, the Air Force intends to
comply with NEPA, for classified
actions, as described in 8989.25, and

will make available, unclassified
portions of environmental documents
for public review.

9. Airspace

Comments: Commenters referred to an
inter-agency agreement between the
National Park Service (NPS), the Fish
and Wildlife Service (FWS), the Bureau
of Land Management (BLM), and the
Federal Aviation Administration (FAA),
where the FAA, recognizing the values
for which the NPS, FWS, and BLM
lands are managed, has established a
2,000" Above Ground Level (AGL)
advisory as the requested minimum
altitude for aircraft flying over lands
administered by these agencies. These
agencies seek voluntary cooperation
with the 2,000’ AGL minimum altitude
advisory. Commenters expressed a
concern regarding airspace reviews
being considered in relation to potential
impacts of over flights of the National
Wildlife Refuge System. Commenters
also indicated the Air Force should fully
integrate land management agencies in
development of NEPA documents.

Response: The Air Force has entered
into a Memorandum of Understanding
that outlines various airspace
responsibilities, (see §989.27, “*Airspace
proposals.” Further, the Air Force has
identified 3000" AGL as the base altitude
to apply a CATEX (see Attachment 2
A.2.3.35). Any airspace proposal below
3000" AGL will trigger the requirement
to prepare a more in-depth level of
NEPA analysis. The Air Force includes
all land management agencies in NEPA
compliance. Where necessary, the Air
Force invites these agencies to act as
“Cooperating Agency’’ for that agency’s
decision making purposes. For NEPA
compliance documents related to
airspace issues, a full analysis will be
accomplished with input from the
public and responsible agencies. The
Air Force has added § 989.15(e)(1)(v) to
require a 30-day review period for EAs
analyzing proposed changes in airspace
use or designation.

10. Categorical Exclusion (CATEX)

Comments: Commenters indicated
that the list of actual CATEXes should
be placed under §989.13 so all
requirements are found under one
heading. Commenters also indicated
that some of the Air Force CATEXes are
too broad in scope.

Response: Due to the length of the
CATEX list, it will remain as a separate
section (now, Attachment 2—
Categorical Exclusions). Although the
initial perception may be that a CATEX
is too broad, the Air Force believes that
proper procedural application of the
EIAP will provide for adequate scoping
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of issues. The Air Force accomplishes
this initial scoping via the Air Force
Form 813, Request for Environmental
Impact Analysis, as described in
§989.12. When this Form is applied as
intended and filled out accurately, the
determination of scope and whether or
not a CATEX will apply, will be better
determined.

The Department of the Air Force has
determined that this rule is not a major
rule because it will not have an annual
effect on the economy of $100 million
or more. The Secretary of the Air Force
has certified that this rule is exempt
from the requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601-612,
because this rule does not have a
significant economic impact on small
entities as defined by the Act, and does
not impose any obligatory information
requirements beyond internal Air Force
use. This rule revises and replaces Air
Force Regulation (AFR) 19-2,
Environmental Impact Analysis Process
(EIAP), 10 August 1982, and AFR 19-3,
Environmental Impact Analysis Process
Overseas, 23 September 1981.

List of Subjects in 32 CFR Part 989

Environmental protection,
Environmental impact statements.

Therefore 32 CFR Part 989 is revised
to read as follows:

PART 989-ENVIRONMENTAL IMPACT
ANALYSIS PROCESS (EIAP)

Sec.

989.1
989.2
989.3
989.4
989.5

Purpose.

Concept.

Responsibilities.

Initial considerations.

Organizational relationships.

989.6 Budgeting and funding.

989.7 Requests from non-Air Force agencies
or entities.

989.8 Analysis of alternatives.

989.9 Cooperation and adoption.

989.10 Tiering.

989.11 Combining EIAP with other
documentation.

989.12 Air Force Form 813, Request for
Environmental Impact Analysis.

989.13 Categorical exclusion.

989.14 Environmental assessment.

989.15 Finding of no significant impact.

989.16 Environmental impact statement.

989.17 Notice of intent.

989.18 Scoping.

989.19 Draft EIS.

989.20 Final EIS.

989.21 Record of decision.

989.22 Mitigation.

989.23 Public notification.

989.24 Base closure and realignment.

989.25 Classified actions (40 CFR
1507.3(e)).

989.26 Occupational safety and health.

989.27 Airspace proposals.

989.28 Air quality.

989.29 Pollution prevention.

989.30
989.31

Special and emergency procedures.

Reporting requirements.

989.32 Procedures for analysis abroad.

989.33 Requirements for analysis abroad.

Attachment 1 to Part 989—Glossary of
References, Abbreviations, Acronyms,
and Terms.

Attachment 2 to Part 989—Categorical
Exclusions.

Attachment 3 to Part 989—Procedures for
Holding Public Hearings on Draft
Environmental Impact Statements (EIS)

Authority: 10 U.S.C. 8013.

§989.1 Purpose.

(a) This part implements the Air Force
Environmental Impact Analysis Process
and provides procedures for
environmental impact analysis both
within the United States and abroad.
Because the authority for, and rules
governing, each aspect of the
Environmental Impact Analysis Process
differ depending on whether the action
takes place in the United States or
outside the United States, this part
provides largely separate procedures for
each type of action. Consequently, the
main body of this part deals primarily
with environmental impact analysis
under the authority of the National
Environmental Policy Act of 1969
(NEPA) (Public Law 91-190, 42 U.S.C.
4321-4347), while the primary
procedures for environmental impact
analysis of actions outside the United
States in accordance with Executive
Order 12114, Environmental Effects
Abroad of Major Federal Actions, are
contained in §§989.32 and 989.33.

(b) The procedures in this part are
essential to achieve and maintain
compliance with NEPA and the Council
on Environmental Quality (CEQ)
Regulations for Implementing the
Procedural Provisions of the NEPA (40
CFR Parts 1500-1508, referred to as the
“CEQ Regulations™). Further
requirements are contained in 32 CFR
Part 188 (Department of Defense
Directive (DoDD) 6050.1, Environmental
Effects in the United States of DoD
Actions, July 30, 1979), and DoD
Instruction 5000.2, Defense Acquisition
Management Policies and Procedures,
February 23, 1991, with Change 11 and
Air Force Supplement 1, Acquisition
Management Policies, 31 August 1993,
with Change 1. To comply with NEPA
and complete the EIAP, the CEQ
Regulations and this part must be used
together.

(c) Air Force activities abroad will
comply with this part, Executive Order
12114, and 32 CFR Part 187 (DoDD

1Copies of the publications are available, at cost,
from the National Technical Information Service,
U.S. Department of Commerce, 5285 Port Royal
Road, Springfield, VA 22161.

6050.7, Environmental Effects Abroad of
Major Department of Defense Actions,
March 31, 1979). To comply with
Executive Order 12114 and complete
the EIAP, the Executive Order, 32 CFR
Part 187, and this part must be used
together.

(d) Attachment 1 of this partis a
glossary of references, abbreviations,
acronyms, and terms. Refer to 40 CFR
Part 1508 for other terminology used in
this part.

§989.2 Concept.

(a) This part provides a framework on
how to comply with NEPA and
Executive Order 12114 according to Air
Force Policy Directive (AFPD) 32-702.

(b) Major commands (MAIJCOM)
provide additional implementing
guidance in their supplemental
publications to this part. MAJCOM
supplements must identify the specific
offices that have implementation
responsibility and include any guidance
needed to comply with this part. All
references to MAJCOMs in this part
include the Air National Guard
Readiness Center (ANGRC) and other
agencies designated as “MAJCOM
equivalent” by HQ USAF.

§989.3 Responsibilities.

(a) Office of the Secretary of the Air
Force. (1) The Assistant Secretary of the
Air Force for Manpower, Reserve
Affairs, Installations, and Environment
(SAF/MI):

(i) Promulgates and oversees policy to
ensure integration of environmental
considerations.

(ii) Determines the level of
environmental analysis required for
especially important, visible, or
controversial Air Force proposals and
approves selected Environmental
Assessments (EA) and Findings of No
Significant Impact (FONSI).

(iii) Is the liaison on environmental
matters with Federal agencies and
national-level public interest
organizations.

(iv) Is the approval authority for all
Environmental Impact Statements (EIS)
prepared for Air Force actions, whether
classified or unclassified.

(2) The General Counsel (SAF/GC).
Provides final legal advice to SAF/MI,
HQ USAF, and HQ USAF
Environmental Protection Committee
(EPC) on EIAP questions.

(3) Office of Legislative Liaison (SAF/
LL):
(i) Distributes draft and final EISs to
congressional delegations.

(i) Reviews and provides the Office of
the Secretary of Defense (OSD) with

2See footnote 1 to §989.1.
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analyses of the Air Force position on
proposed and enrolled legislation and
executive department testimony dealing
with EIAP issues.

(4) Office of Public Affairs (SAF/PA):

(i) Reviews environmental documents
requiring Office of the Secretary of the
Air Force approval prior to public
release.

(i) Assists the environmental
planning function and the Air Force
Legal Services Agency, Trial Judiciary
Division (AFLSA/JAJT), in planning and
conducting public scoping meetings and
hearings.

(iii) Ensures that public affairs aspects
of all EIAP actions are conducted in
accordance with this part and Air Force
Instruction (AFI) 35-202,
Environmental Community
Involvement 3.

(iv) The National Guard Bureau,
Office of Public Affairs (NGB-PA), will
assume the responsibilities of SAF/PA
for the EIAP involving the National
Guard Bureau, Air Directorate.

(b) Headquarters US Air Force (HQ
USAF). The Civil Engineer (HQ USAF/
CE) formulates and oversees execution
of EIAP policy. The National Guard
Bureau Air Directorate (NGB-CF)
oversees the EIAP for Air National
Guard actions.

(c) MAJCOMSs, Air Force Reserve
(AFRES), ANG, and Field Operating
Agencies (FOA). These organizations
establish procedures that comply with
this part wherever they are the host unit
for preparing and using required
environmental documentation in
making decisions about proposed
actions and programs within their
commands.

(1) Air Force Center for
Environmental Excellence (AFCEE). The
AFCEE Environmental Conservation
and Planning Directorate (AFCEE/EC)
provides technical assistance to major
commands and the Air Force Base
Conversion Agency.

(2) Air Force Regional Compliance
Offices (RCO). RCOs review other
agency environmental documents that
may have an impact on the Air Force.
Requests for review of such documents
should be directed to the proper RCO
(Atlanta, Dallas, or San Francisco) along
with any relevant comments. The RCO:

(i) Notifies the proponent, after
receipt, that the RCO is the single point
of contact for the Air Force review of the
document.

(ii) Requests comments from
potentially affected installations,
MAJCOMs, the ANG, and HQ USAF, as
required.

3See footnote 1 to §989.1.

(iii) Consolidates comments into the
Air Force official response and submits
the final response to the proponent.

(iv) Provides to HQ USAF, the
appropriate MAJCOMs and installations
a copy of the final response and a
complete set of all review comments.

(3) Headquarters Air Force Materiel
Command (HQ AFMC). HQ AFMC is
responsible for applying EIAP to all
proposed Air Force weapons systems
and modifications to existing systems.
These documents may be used as a basis
for tiering documents in subsequent
system beddown environmental
analyses (see §989.10). HQ AFMC
ensures that:

(i) Environmental documents for
acquisition of systems required for
Defense Acquisition Board (DAB)
decisions are completed prior to DAB
milestone decisions.

(ii) Detailed guidance on the EIAP for
acquisition programs, contained in DoD
Instruction 5000.2 with Change 1, (part
6, Section I) and Air Force Supplement
7 with Change 1; DoD Manual 5000.2—
M, Defense Acquisition Management
Documentation and Reports, February
1991, with Change 1 (part 4, section F,
Integrated Program Summary) and Air
Force Supplement 1 with Change 1,4 is
complied with or is followed. Analysis
requirements in this instruction apply
where the Air Force is the sole
acquisition agent or the lead service for
joint programs.

(iii) EIAP studies involving real
property, facilities, personnel, and
training to support acquisition programs
are coordinated through the HQ AFMC
environmental planning function.

(d) Environmental Planning Function
(EPF). The EPF is the interdisciplinary
staff, at any level of command,
responsible for the EIAP. The EPF:

(1) Assists the proponent in preparing
a Description of Proposed Action and
Alternatives (DOPAA) and actively
supports the proponent during all
phases of the EIAP.

(2) Evaluates proposed actions and
completes Sections Il and Il of AF Form
813, Request for Environmental Impact
Analysis, subsequent to submission by
the proponent and determines whether
a Categorical Exclusion (CATEX)
applies. The EPF responsible official
signs the AF Form 813 certification.

(3) Identifies and documents, with
technical advice from the
bioenvironmental engineer and other
staff members, environmental quality
standards that relate to the action under
evaluation.

(4) Prepares environmental
documents, or obtains technical

4See footnote 1 to §989.1.

assistance through Air Force channels
or contract support and adopts the
documents as official Air Force papers
when completed and approved.

(5) Ensures the EIAP is conducted on
base- and MAJCOM:-level plans,
including contingency plans for the
training, movement, and operations of
Air Force personnel and equipment.

(6) Prepares the Notice of Intent (NOI)
to prepare an EIS with assistance from
the proponent and the Public Affairs
Office.

(7) Prepares applicable portions of the
Certificate of Compliance for each
military construction project according
to AFI 32-1021, Planning and
Programming of Facility Construction
Projects.5

(e) Proponent. Each office, unit, or
activity at any level that initiates Air
Force actions is responsible for:

(1) Notifying the EPF of a pending
action and completing Section | of the
AF Form 813, including a DOPAA, for
submittal to the EPF.

(2) Identifying key decision points
and coordinating with the EPF on EIAP
phasing to ensure that environmental
documents are available to the decision-
maker before the final decision is made
and ensuring that, until the EIAP is
complete, resources are not committed
prejudicing the selection of alternatives
nor actions taken having an adverse
environmental impact or limiting the
choice of reasonable alternatives.

(3) Integrating the EIAP into the
planning stages of a proposed program
or action and, with the EPF,
determining as early as possible
whether to prepare an EIS.

(4) Presenting the DOPAA to the EPC
for review and comment.

(5) Coordinating with the EPF prior to
organizing public or interagency
meetings which deal with EIAP
elements of a proposed action and
involving persons or agencies outside
the Air Force.

(6) Subsequent to the decision to
prepare an EIS, assisting the EPF and
Public Affairs Office in preparing a draft
NOI to prepare an EIS. All NOIs must
be forwarded to HQ USAF/CEV for
review and publication in the Federal
Register.

(f) Environmental Protection
Committee (EPC). The EPC helps
commanders assess, review and approve
EIAP documents.

(g) Staff Judge Advocate (SJA). The
Staff Judge Advocate:

(1) Advises the command-level
proponent EPF and EPC on CATEX
determinations and the legal sufficiency
of environmental documents.

5See footnote 1 to §989.1.
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(2) Advises the EPF during the
scoping process of issues that should be
addressed in EISs and on procedures for
the conduct of public hearings.

(3) Coordinates the appointment of
the independent hearing officer with
AFLSA/JAIT (or NGB-JA) and provides
support for the hearing officer in cases
of public hearings on the draft EIS. The
proponent pays administrative and TDY
costs. The hearing officer presides at
hearings and makes final decisions
regarding hearing procedures, with
concurrence from HQ USAF/CEV (or
ANGRC/CEV).

(4) Promptly refers all matters causing
or likely to cause substantial public
controversy or litigation through
channels to AFLSA/JACE (or NGB-JA).

(h) Public Affairs Officer. This officer:

(1) Advises the EPF, the EPC, and the
proponent on public affairs implications
of proposed actions and reviews
environmental documents for public
affairs issues.

(2) Advises the EPF during the
scoping process of issues that should be
addressed in the EIS.

(3) Prepares, coordinates, and
distributes news releases related to the
proposal and associated EIAP
documents.

(4) Notifies the media (television,
radio, newspaper) and purchases
advertisements when newspapers will
not run notices free of charge.

(5) For more comprehensive
instructions about public affairs
activities in environmental matters, see
AFI 35-202.6

(i) Medical Service. The Medical
Service, represented by the
bioenvironmental engineer, provides
technical assistance to EPFs in the areas
of environmental health standards,
environmental effects, and
environmental monitoring capabilities.
The Air Force Armstrong Laboratory,
Occupational and Environmental Health
Directorate, provides additional
technical support.

(j) Safety Office. The Safety Office
provides technical assistance to EPFs to
ensure consideration of safety standards
and requirements.

§989.4 Initial considerations.

Air Force personnel will:

(a) Consider and document
environmental effects of proposed Air
Force actions through AF Forms 813,
EAs, FONSIs, EISs, EIS Records of
Decision (ROD), and documents
prepared according to Executive Order
(E.O.) 12114.

(b) Evaluate proposed actions for
possible categorical exclusion (CATEX)

6See footnote 1 to §989.1.

from environmental impact analysis
(attachment 2 of this part). CATEXs may
apply to actions in the United States, its
territories and possessions, and abroad.

(c) Make environmental documents,
comments, and responses, including
those of other Federal, state, and local
agencies and the public, part of the
record available for review and use at all
levels of decision making.

(d) Review the specific alternatives
analyzed in the EIAP when evaluating
the proposal prior to decision making.

(e) Ensure that alternatives considered
by the decision-maker are both
reasonable and within the range of
alternatives analyzed in the
environmental documents.

(f) Pursue the objective of furthering
foreign policy and national security
interests while at the same time
considering important environmental
factors.

(9) Consider the environmental effects
of actions that affect the global
commons.

(h) Carry out actions that affect the
environment of a foreign nation in a
way that allows consideration of the
environment, existing international
agreements, and the sovereignty of other
nations.

(i) Determine whether any foreign
government should be informed of the
availability of environmental
documents. Formal arrangements with
foreign governments concerning
environmental matters and
communications with foreign
governments concerning environmental
agreements will be coordinated with the
Department of State by the Deputy
Assistant Secretary of the Air Force for
Environment, Safety, and Occupational
Health (SAF/MIQ) through the Assistant
Secretary of Defense. This coordination
requirement does not apply to informal
working-level communications and
arrangements.

§989.5 Organizational relationships.

The host EPF manages the EIAP using
an interdisciplinary team approach.
This is especially important for tenant-
proposed actions, because the host
command is responsible for the EIAP for
actions related to the host command’s
installations.

(a) The host command prepares
environmental documents internally or
directs the host base to prepare the
environmental documents.
Environmental document preparation
may be by contract (requiring the tenant
to fund the EIAP), or by the tenant unit.
Regardless of the preparation method,
the host command will ensure the
required environmental analysis is
accomplished before a decision is made

on the proposal and an action is
undertaken. Host/tenant agreements
should provide specific procedures to
ensure host oversight of tenant
compliance.

(b) For aircraft beddown and unit
realignment actions, program elements
are identified in the Program Objective
Memorandum. Subsequent Program
Change Requests must include AF Form
813. When a program for a given year
has sufficient support, HQ USAF/X0O0
notifies the host command or NGB—XO
to initiate the EIAP. For classified
actions, MAJCOMs and ANG begin
reporting monthly EIAP status to HQ
USAF/XO (copy to SAF/MIQ and HQ
USAF/CEV) while the proposal is still
classified, and upon declassification, to
HQ USAF/CEV. MAICOMs and ANG
continue reporting until the EIAP is
complete for all projects.

(c) To ensure timely initiation of the
EIAP, SAF/AQ forwards information
copies of all Mission Need Statements
and System Operational Requirements
Documents to SAF/MIQ, HQ USAF/CEV
(or ANGRC/CEV), the Air Force Medical
Operations Agency, Aerospace
Medicine Office (AFMOA/SG), and the
affected MAJCOM EPFs.

(d) The MAJCOM of the scheduling
unit managing affected airspace is
responsible for preparing and approving
environmental analyses. The scheduling
unit’s higher headquarters may choose
whether to prepare the environmental
document, but is ultimately responsible
for EIAP document accomplishment and
approval.

§989.6 Budgeting and funding.

Contract EIAP efforts are proponent
MAJCOM responsibilities. Each year,
the EPF budgets for the anticipated
EIAP workload based on reports of
command proponents. If proponent
offices exceed the budget in a given year
or identify unforeseen requirements, the
proponent offices must provide the
remaining funding. For HQ AFMC, the
system program office or project office
budgets and funds EIAP efforts relating
to research, development, testing, and
evaluation activities.

§989.7 Requests from non-Air Force
agencies or entities.

Non-Air Force agencies or entities
may request the Air Force to undertake
an action, such as issuing a permit or
outleasing Air Force property, that may
primarily benefit the requester or an
agency other than the Air Force. The
EPF and other Air Force staff elements
must identify such requests and
coordinate with the proponent of the
non-Air Force proposal, as well as with
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concerned state, local, and tribal
authorities.

(a) Air Force decisions on such
proposals must take into consideration
the potential environmental impacts of
the applicant’s proposed activity (as
described in an Air Force environmental
document), insofar as the proposed
action involves Air Force property or
programs, or requires Air Force
approval.

(b) The Air Force may require the
requester to prepare, at the requester’s
expense, an analysis of environmental
impacts (40 CFR 1506.5), or the
requester may be required to pay for an
EA or EIS to be prepared by a contractor
selected and supervised by the Air
Force. The EPF may permit requesters to
submit draft EAs for their proposed
actions, except for actions described in
§989.16 (a) and (b), or for actions the
EPF has reason to believe will
ultimately require an EIS. For EISs, the
EPF has the responsibility to prepare the
environmental document, although
responsibility for funding remains with
the requester. The fact that the requester
has prepared environmental documents
at its own expense does not commit the
Air Force to allow or undertake the
proposed action or its alternatives. The
requester is not entitled to any
preference over other potential parties
with whom the Air Force might contract
or make similar arrangements.

(c) In no event is the requester who
prepares or funds an environmental
analysis entitled to reimbursement from
the Air Force. When requesters prepare
environmental documents outside the
Air Force, the Air Force must
independently evaluate and approve the
scope and content of the environmental
analyses before using the analyses to
fulfill EIAP requirements. Any outside
environmental analysis must evaluate
reasonable alternatives as defined in
§989.8.

§989.8 Analysis of alternatives.

The Air Force must analyze
reasonable alternatives to the proposed
action and the *‘no action” alternative in
all EAs and EISs, as fully as the
proposed action alternative.

(a) “‘Reasonable” alternatives are
those that meet the underlying purpose
and need for the proposed action and
that would cause a reasonable person to
inquire further before choosing a
particular course of action. Reasonable
alternatives are not limited to those
directly within the power of the Air
Force to implement. They may involve
another government agency or military
service to assist in the project or even
to become the lead agency. The Air
Force must also consider reasonable

alternatives raised during the scoping
process (see § 989.18) or suggested by
others, as well as combinations of
alternatives. The Air Force need not
analyze highly speculative alternatives,
such as those requiring a major, unlikely
change in law or governmental policy.
If the Air Force identifies a large
number of reasonable alternatives, it
may limit alternatives selected for
detailed environmental analysis to a
reasonable range or to a reasonable
number of examples covering the full
spectrum of alternatives.

(b) The Air Force may expressly
eliminate alternatives from detailed
analysis, based on reasonable selection
standards (for example, operational,
technical, or environmental standards
suitable to a particular project).
Proponents may develop written
selection standards to firmly establish
what is a “‘reasonable” alternative for a
particular project, but they must not so
narrowly define these standards that
they unnecessarily limit consideration
to the proposal initially favored by
proponents. This discussion of
reasonable alternatives applies equally
to EAs and EISs.

(c) Except where excused by law, the
Air Force must always consider and
assess the environmental impacts of the
“no action” alternative. ““No action”
may mean either that current
management practice will not change or
that the proposed action will not take
place. If no action would result in other
predictable actions, those actions
should be discussed within the no
action alternative section. The
discussion of the no action alternative
and the other alternatives should be
comparable in detail to that of the
proposed action.

§989.9 Cooperation and adoption.

(a) Lead and Cooperating Agency (40
CFR 1501.5-1501.6). When the Air
Force is a cooperating agency in the
preparation of an EIS, the Air Force
reviews and approves principal
environmental documents within the
EIAP as if they were prepared by the Air
Force. The Air Force executes a Record
of Decision for its program decisions
that are based on an EIS for which the
Air Force is a cooperating agency. The
Air Force may also be a lead or
cooperating agency on an EA using
similar procedures, but the MAJCOM
EPC retains approval authority unless
otherwise directed by HQ USAF. Before
invoking provisions of 40 CFR
1501.5(e), the lowest authority level
possible resolves disputes concerning
which agency is the lead or cooperating
agency.

(b) Adoption of EA or EIS. The Air
Force, even though not a cooperating
agency, may adopt an EA or EIS
prepared by another entity where the
proposed action is substantially the
same as the action described in the EA
or EIS. In this case, the EA or EIS must
be recirculated as a final EA or EIS but
the Air Force must independently
review the EA or EIS and determine that
it is current and that it satisfies the
requirements of this part. The Air Force
then prepares its own FONSI or ROD, as
the case may be. In the situation where
the proposed action is not substantially
the same as that described in the EA or
the EIS, the Air Force may adopt the EA
or EIS, or a portion thereof, by
circulating the EA or EIS as a draft and
then preparing the final EA or EIS.

§989.10 Tiering.

The Air Force should use tiered (40
CFR 1502.20) environmental
documents, and environmental
documents prepared by other agencies,
to eliminate repetitive discussions of the
same issues and to focus on the issues
relating to specific actions. If the Air
Force adopts another Federal agency’s
environmental document, subsequent
Air Force environmental documents
may also be tiered.

§989.11 Combining EIAP with other
documentation.

(a) The EPF combines environmental
analysis with other related
documentation when practicable (40
CFR 1506.4) following the procedures
prescribed by the CEQ regulations and
this part.

(b) The EPF must integrate
comprehensive planning (AFI 32—-7062,
Air Force Comprehensive Planning) 7
with the requirements of NEPA and the
EIAP. Prior to making a decision to
proceed, the EPF must analyze the
environmental impacts that could result
from implementation of a proposal
identified in the comprehensive plan.

§989.12 Air Force Form 813, request for
environmental impact analysis.

The Air Force uses AF Form 813 to
document the need for environmental
analysis or for certain CATEX
determinations for proposed actions.
The form helps narrow and focus the
issues to potential environmental
impacts. AF Form 813 must be retained
with the EA or EIS to record the
focusing of environmental issues. The
rationale for not addressing
environmental issues must also be
recorded in the EA or EIS.

7See footnote 1 to §989.1.
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§989.13 Categorical exclusion.

(a) CATEXSs apply to those classes of
actions that do not individually or
cumulatively have potential for
significant effect on the environment
and do not, therefore, require further
environmental analysis in an EA or an
EIS. The list of Air Force-approved
CATEXs is in attachment 2 of this part.
Command supplements to this part may
not add CATEXs or expand the scope of
the CATEXs in attachment 2 of this part.

(b) Characteristics of categories of
actions that usually do not require
either an EIS or an EA (in the absence
of extraordinary circumstances) include:

(1) Minimal adverse effect on
environmental quality.

(2) No significant change to existing
environmental conditions.

(3) No significant cumulative
environmental impact.

(4) Socioeconomic effects only.

(5) Similarity to actions previously
assessed and found to have no
significant environmental impacts.

(c) CATEXs apply to actions in the
United States and abroad. General
exemptions specific to actions abroad
are in 32 CFR Part 187. The EPF or other
decision-maker forwards requests for
additional exemption determinations for
actions abroad to HQ USAF/CEV with a
justification letter.

(d) Normally, any decision-making
level may determine the applicability of
a CATEX and need not formally record
the determination on AF Form 813 or
elsewhere, except as noted in the
CATEX list.

(e) Application of a CATEX to an
action does not eliminate the need to
meet air conformity requirements (see
§989.28).

§989.14 Environmental assessment.

(a) When a proposed action is one not
usually requiring an EIS but is not
categorically excluded, the EPF must
prepare an EA (40 CFR 1508.9). Every
EA must lead to either a FONSI, a
decision to prepare an EIS, or no
decision on the proposal.

(b) Whenever a proposed action
usually requires an EIS, the EPF
responsible for the EIAP may prepare an
EA to definitively determine if an EIS is
required based on the analysis of
environmental impacts. Alternatively,
the EPF may choose to bypass the EA
and proceed with preparation of an EIS.

(c) An EA is a written analysis that:

(1) Provides analysis sufficient to
determine whether to prepare an EIS or
a FONSI.

(2) Aids the Air Force in complying
with the NEPA when no EIS is required.
(d) An EA discusses the need for the
proposed action, reasonable alternatives

to the proposed action, the affected
environment, the environmental
impacts of the proposed action and
alternatives (including the *‘no action”
alternative), and a listing of agencies
and persons consulted during
preparation.

(e) The format for the EA is the same
as the EIS. The alternatives section of an
EA and an EIS are similar and should
follow the alternatives analysis
guidance outlined in §989.8.

(f) The EPF should design the EA to
facilitate rapidly transforming the
document into an EIS if the
environmental analysis reveals a
significant impact.

(9) Certain EAs require SAF/MIQ
approval because they involve topics of
special importance or interest. Unless
directed otherwise by SAF/MIQ, the
EPF must forward the following types of
EAs to SAF/MIQ through HQ USAF/
CEV (copy to AFCEE/EC for technical
review), along with an unsigned FONSI:

(1) EAs for actions where the Air
Force has wetlands or floodplains
compliance responsibilities (E.O. 11988
and E.O. 11990). A Finding of No
Practicable Alternative (FONPA) must
be submitted to HQ USAF/CEV when
the alternative selected is located in
wetlands or floodplains, and must
discuss why no other practical
alternative exists to avoid impacts. See
AFI 32-7064, Integrated Resources
Management. 8

(2) System acquisition EAs.

(3) All EAs on non-Air Force agency
proposals that require an Air Force
decision, such as use of Air Force
property for highways and joint-use
proposals.

(4) EAs for actions that require the Air
Force to make conformity
determinations pursuant to the Clean
Air Act, as amended, and the
implementing rules. Conformity
determinations are made by SAF/MIQ,
see §989.28.

(5) EAs where mitigation to
insignificance is accomplished in lieu of
initiating an EIS (§ 989.22(c)).

(h) A few examples of actions that
normally require preparation of an EA
(except as indicated in the CATEX list)
include:

(1) Public land withdrawals of less
than 5,000 acres.

(2) Minor mission realignments and
aircraft beddowns.

(3) Building construction on base
within developed areas.

(4) Minor modifications to Military
Operating Areas (MOA), air-to-ground
weapons ranges, and military training
routes.

8See footnote 1 to §989.1.

(5) Remediation of hazardous waste
disposal sites.

(i) Abbreviated Environmental
Assessment. In special circumstances,
when the potential environmental
impacts of a proposed action are clearly
insignificant (as documented on AF
Form 813) and none of the CATEXs in
attachment 2 of this part apply, the EPF
can use an abbreviated EA to assess the
action. At a minimum, the abbreviated
EA will consist of:

(1) AF Form 813 with attachments
analyzing the environmental impacts of
the proposed action and reasonable
alternatives.

(2) A concise description of the
affected environment.

(3) A concise FONSI (see §989.15).

(i) The Air Force should involve
environmental agencies, applicants, and
the public in the preparation of EAs (40
CFR 1501.4(b)). The extent of
involvement usually coincides with the
magnitude and complexity of the
proposed action and its potential
environmental effect on the area. For
proposed actions described in
§989.15(e)(2), use either the scoping
process described in §989.18 or the
public notice process in §989.23(b) and

(©).
§989.15 Finding of no significant impact.

(a) The FONSI (40 CFR 1508.13)
briefly describes why an action would
not have a significant effect on the
environment and thus will not be the
subject of an EIS. The FONSI must
summarize the EA or, preferably, have
it attached and incorporated by
reference, and must note any other
environmental documents related to the
action.

(b) If the EA is not attached, the
FONSI must include:

(1) Name of the action.

(2) Brief description of the action
(including alternatives considered and
the chosen alternative).

(3) Brief discussion of anticipated
environmental effects.

(4) Conclusions leading to the FONSI.

(5) All mitigation actions that will be
adopted with implementation of the
proposal (see § 989.22).

(c) Keep FONSiIs as brief as possible.
Most FONSIs should not exceed two
typewritten pages. Stand-alone FONSIs
without an attached EA may be longer.

(d) For actions of regional or local
interest, disseminate the FONSI
according to § 989.23. The MAJCOM
and NGB are responsible for release of
FONSIs to regional offices of Federal
agencies, the state single point of
contact (SPOC), and state agencies
concurrent with local release by the
installations.
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(e) The EPF must provide the FONSI
and complete EA to organizations and
individuals requesting them and to
whomever the proponent or the EPF has
reason to believe is interested in the
action. The EPF provides a copy of the
documents without cost to organizations
and individuals requesting them. The
earliest of the FONSI transmittal date
(date of letter of transmittal) to the
SPOC or other interested party is the
official notification date.

(1) The EPF must make the draft EA/
FONSI available to the affected public
unless disclosure is precluded for
security classification reasons. Before
the FONSI is signed and the action is
implemented, the EPF should allow
sufficient time to receive comments
from the public. The time period will
reflect the magnitude of the proposed
action and its potential for controversy.
The greater the magnitude of the
proposed action or its potential for
controversy, the longer the time that
must be allowed for public review.
Mandatory review periods for certain
defined actions are contained in
§989.15(e)(2). These are not all
inclusive but merely specific examples.
In every case where an EA/FONSI is
prepared, the proponent and EPF must
determine how much time will be
allowed for public review. In all cases,
other than classified actions, a public
review period should be the norm
unless clearly unnecessary due to the
lack of potential controversy.

(2) In the following circumstances, the
EA and draft FONSI are made available
for public review for at least 30 days
before FONSI approval and
implementing the action (40 CFR
1501.4(e)(2)):

(i) When the proposed action is, or is
closely similar to, one that usually
requires preparation of an EIS (see
§989.16).

(i) If it is an unusual case, a new kind
of action, or a precedent-setting case in
terms of its potential environmental
impacts.

(iii) If the proposed action would be
located in a floodplain or wetland.

(iv) If the action is mitigated to
insignificance in the FONSI, in lieu of
an EIS (8989.22(c)).

(v) If the proposed action is a change
to airspace use or designation.

(f) As a rule, the same organizational
level that prepares the EA reviews and
recommends the FONSI for approval by
the EPC. MAJCOMSs may decide the
level of EA approval and FONSI
signature, except as provided in
§989.14(g).

(9) Air Force staff must get permission
to deviate from the procedures outlined

in this part from SAF/MIQ in
accordance with §989.30.

§989.16 Environmental impact statement.

(a) Certain classes of environmental
impacts require preparation of an EIS
(40 CFR Part 1502). These include, but
are not limited to:

(1) Potential for significant
degradation of the environment.

(2) Potential for significant threat or
hazard to public health or safety.

(3) Substantial environmental
controversy concerning the significance
or nature of the environmental impact of
a proposed action.

(b) Certain other actions normally, but
not always, require an EIS. These
include, but are not limited to:

(1) Public land withdrawals of over
5,000 acres (Engle Act, 43 U.S.C. 155—
158).

(2) Establishment of new air-to-
ground weapons ranges.

(3) Site selection of new airfields.

(4) Site selection of major
installations.

(5) Development of major new
weapons systems (at decision points
that involve demonstration, validation,
production, deployment, and area or
site selection for deployment).

(6) Establishing or expanding
supersonic training areas over land
below 30,000 feet MSL (mean sea level).

(7) Disposal and reuse of closing
installations.

§989.17 Notice of intent.

The EPF must furnish to HQ USAF/
CEV the NOI (40 CFR 1508.22)
describing the proposed action for
publication in the Federal Register. The
EPF, through the host base public affairs
office, will also provide the NOI to
newspapers and other media in the area
potentially affected by the proposed
action. The EPF must provide copies of
the notice to the proper state SPOC (E.O.
12372) and must also distribute it to
requesting agencies, organizations, and
individuals. Along with the draft NOI,
the EPF must also forward the
completed DOPAA to HQ USAF for
review.

§989.18 Scoping.

After publication of the NOI for an
EIS, the EPF must initiate the public
scoping process (40 CFR 1501.7) to
determine the scope of issues to be
addressed and to help identify
significant environmental issues to be
analyzed in depth. Methods of scoping
range from soliciting written comments
to conducting public scoping meetings
(see 40 CFR 1501.7 and 1506.6(e)). The
purpose of this process is to de-
emphasize insignificant issues and

focus the scope of the environmental
analysis on significant issues (40 CFR
1500.4(g)). The result of scoping is that
the proponent and EPF determine the
range of actions, alternatives, and
impacts to be considered in the EIS (40
CFR 1508.25). The EPF must send
meeting plans for scoping meetings to
AF/CEV (or ANGRC/CEV) for SAF/MIQ
concurrence no later than 30 days before
the first scoping meeting. Scoping
meeting plans are similar in content to
public hearing plans (see attachment 3
of this part).

§989.19 Draft EIS.

(a) Preliminary draft. The EPF
prepares a Preliminary draft EIS (PDEIS)
(40 CFR 1502.9) based on the scope of
issues decided on during the scoping
process. The format of the EIS must be
in accordance with the format
recommended in the CEQ regulations
(40 CFR 1502.10 and 1502.11). The CEQ
regulations indicate that EISs are
normally fewer than 150 pages (300
pages for proposals of unusual
complexity). The EPF provides a
sufficient number of copies of the PDEIS
to HQ USAF/CEV for HQ USAF EPC
review and to AFCEE/EC for technical
review.

(b) Review of draft EIS. After the HQ
USAF EPC review, the EPF makes any
necessary revisions to the PDEIS and
forwards it to HQ USAF/CEV as a draft
EIS for security and policy review. Once
the draft EIS is approved, HQ USAF/
CEV noatifies the EPF to print sufficient
copies of the draft EIS for distribution
to congressional delegations and
interested agencies. After congressional
distribution, the EPF sends the draft EIS
to all others on the distribution list. HQ
USAF/CEV then files the document
with the Environmental Protection
Agency (EPA) and provides a copy to
the Deputy Under Secretary of Defense
for Environmental Security.

(c) Public review of draft EIS (40 CFR
1502.19). (1) The public comment
period for the draft EIS is at least 45
days from the publication date of the
notice of availability (NOA) of the draft
EIS in the Federal Register. EPA
publishes in the Federal Register, each
week, NOAs of EISs filed during the
preceding week. This public comment
period may be extended an additional
15 days, at the request of the EPF. If the
draft EIS is unusually long, the EPF may
distribute a summary to the public with
an attached list of locations (such as
public libraries) where the entire draft
EIS may be reviewed. The EPF must
distribute the full draft EIS to certain
entities, for example agencies with
jurisdiction by law or agencies with
special expertise in evaluating the
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environmental impacts, and anyone else
requesting the entire draft EIS (40 CFR
1502.19).

(2) The EPF holds public hearings on
the draft EIS according to the
procedures in 40 CFR 1506.6(c) and (d).
Hearings take place no sooner than 15
days after the Federal Register NOA and
at least 15 days before the end of the
comment period. Scheduling hearings
toward the end of the comment period
is encouraged to allow the public to
obtain and more thoroughly review the
draft EIS. The EPF must provide hearing
plans to HQ USAF/CEV (or ANGRC/
CEV) for SAF/MIQ concurrence no later
than 30 days prior to the first public
hearing. See attachment 3 of this part for
public hearing procedures.

(d) Response to comments (40 CFR
1503.4). The EPF must incorporate its
responses to comments in the final EIS
by either modifying the text and
referring in the appendix to where the
appropriate modification is addressed or
providing a written explanation in the
comments section, or both. The EPF
may group comments of a similar nature
together to allow a common response
and may also respond to individuals
separately.

(e) Seeking additional comments. The
EPF may, at any time during the EIS
process, seek additional public
comments, such as when there has been
a significant change in circumstances,
development of significant new
information of a relevant nature, or
where there is substantial
environmental controversy concerning
the proposed action. Significant new
information leading to public
controversy regarding the scope after the
scoping process is such a changed
circumstance. An additional public
comment period may also be necessary
after the publication of the draft EIS due
to public controversy or changes made
as the result of previous public
comments. Such periods when
additional public comments are sought
shall last for at least 30 days.

§989.20 Final EIS.

(a) If changes in the draft EIS are
minor or limited to factual corrections
and responses to comments, the
proponent may, with the prior approval
of SAF/MIQ, prepare a document
containing only draft EIS comments, Air
Force responses, and errata sheets of
changes staffed to the HQ USAF EPC for
coordination. However, the proponent
must submit the draft EIS and all of the
above documents, with a new cover
sheet indicating that it is a final EIS (40
CFR 1503.4(c)), to HQ USAF/CEV for
filing with the EPA (40 CFR 1506.9). If
more extensive modifications are

required, the EPF must prepare a
preliminary final EIS incorporating
these modifications for coordination
within the Air Force. Regardless of
which procedure is followed, the final
EIS must be processed in the same way
as the draft EIS, except that the public
need not be invited to comment during
the 30-day post-filing waiting period.
The final EIS should be furnished to
every person, organization, or agency
that made substantive comments on the
draft EIS or requested a copy. Although
the EPF is not required to respond to
public comments received during this
period, comments received must be
considered in determining final
decisions such as identifying the
preferred alternative, appropriate
mitigations, or if a supplemental
analysis is required.

(b) The EPF processes all necessary
supplements to EISs (40 CFR 1502.9) in
the same way as the original draft and
final EIS, except that a new scoping
process is not required.

(c) If major steps to advance the
proposal have not occurred within 5
years from the date of the FEIS
approval, reevaluation of the
documentation should be accomplished
to ensure its continued validity.

§989.21 Record of decision.

(a) The MAJCOM prepares draft
RODs, formally staffs them to HQ
USAF/CEV for verification of adequacy,
and forwards them to the final decision-
maker for signature. A ROD (40 CFR
1505.2) is a concise public document
stating what an agency’s decision is on
a specific action. The ROD may be
integrated into any other document
required to implement the agency’s
decision. A decision on a course of
action may not be made until 30 days
after publication of the NOA of the final
EIS in the Federal Register. EPA
publishes NOAs each Friday; when
Friday is a holiday, the notice is
published on Thursday.

(b) The Air Force must announce the
ROD to the affected public as specified
in §989.23, except for classified
portions. The ROD should be concise
and should explain the conclusion, the
reason for the selection, and the
alternatives considered. The ROD must
identify the course of action (proposed
action or an alternative) that is
considered environmentally preferable
regardless of whether it is the
alternative selected for implementation.
The ROD should summarize all the
major factors the agency weighed in
making its decision, including essential
considerations of national policy.

(c) The ROD must state whether the
selected alternative employs all

practicable means to avoid, minimize,
or mitigate environmental impacts and,
if not, explain why.

§989.22 Mitigation.

(a) When preparing EIAP documents,
indicate clearly whether mitigation
measures (40 CFR 1508.20) must be
implemented for the alternative
selected. Discuss mitigation measures in
terms of “will”” and “would” when such
measures have already been
incorporated into the proposal. Use
terms like ““may”” and ““could” when
proposing or suggesting mitigation
measures. Both the public and the Air
Force community need to know what
commitments are being considered and
selected, and who will be responsible
for implementing, funding, and
monitoring the mitigation measures.

(b) The proponent funds and
implements mitigation measures in the
mitigation plan that are approved by the
decision-maker. Where possible and
appropriate because of amount, the
proponent should include the cost of
mitigation as a line item in the budget
for a proposed project. The proponent
must keep the EPF informed of the
status of mitigation measures when the
proponent implements the action. The
EPF monitors the progress of mitigation
implementation and reports its status to
HQ USAF/CEV on a periodic basis.
Upon request, the EPF must also
provide the results of relevant
mitigation monitoring to the public.

(c) The proponent may “mitigate to
insignificance” potentially significant
environmental impacts found during
preparation of an EA, in lieu of
preparing an EIS. The FONSI for the EA
must include these mitigation measures.
Such mitigations are legally binding and
must be carried out as the proponent
implements the project. If, for any
reason, the project proponent later
abandons or revises in environmentally-
adverse ways the mitigation
commitments made in the FONSI, the
proponent must prepare a supplemental
EIAP document before continuing the
project. If potentially significant
environmental impacts would result
from any project revisions, the
proponent must prepare an EIS.

(d) For each FONSI or ROD
containing mitigation measures, the
proponent publishes a plan specifically
identifying each mitigation, discussing
how the proponent will execute the
mitigations, identifying who will fund
and implement the mitigations, and
stating when the proponent will
complete the mitigation. The mitigation
plan will be forwarded to HQ USAF/
CEV for review within 90 days from the
date of signature of the FONSI or ROD.
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§989.23 Public notification.

Except as provided in §989.25, public
notification is required for various
aspects of the EIAP.

(a) Activities that require public
notification include:

(1) The FONSI for an EA.

(2) An EIS NOI.

(3) Public scoping meetings.

(4) Availability of the draft EIS.

(5) Public hearings on the draft EIS
(which should be included in the NOA
for the draft EIS).

(6) Availability of the final EIS.

(7) The ROD for an EIS.

(b) For actions of local concern, the
list of possible notification methods in
40 CFR 1506.6(b)(3) is only illustrative.
The EPF may use other equally effective
means of notification as a substitute for
any of the methods listed. Because
many Air Force actions are of limited
interest to persons or organizations
outside the Air Force, the EPF may limit
local natification to the SPOC, local
government representatives, and local
news media. For all FONSI or EIS
notices, if the news media fail to carry
the story and, in the case of a FONSI,
if the action requires that, after public
notice of the FONSI, 30 days must pass
before a decision or any action is
permissible (see § 989.15(e)(2)), the
public affairs officer must purchase an
advertisement in the local newspaper(s)
of general circulation (not “legal”
newspapers or “legal section” of general
newspapers).

(c) For the purpose of EIAP, the EPF
begins the time period of local
notification when it sends written
notification to the state SPOC or other
organization (date of letter of
notification) or when the local media
carries the story (date of story),
whichever occurs first. Operations and
maintenance funds pay for the
advertisements.

§989.24 Base closure and realignment.

Base closure or realignment may
entail special requirements for
environmental analysis. The permanent
base closure and realignment law, 10
U.S.C. 2687, requires a report to the
Congress when an installation where at
least 300 DoD civilian personnel are
authorized to be employed is closed, or
when a realignment reduces such an
installation by at least 50 percent or
1,000 of such personnel, whichever is
less. In addition, other base closure laws
may be in effect during particular
periods. Such non-permanent closure
laws frequently contain provisions
limiting the extent of environmental
analysis required for actions taken
under them. Such provisions may also
add requirements for studies not

necessarily required by NEPA. When
dealing with base closure or realignment
EIAP documents, MAJCOMSs and HQ
USAF offices should obtain legal advice
on special congressional requirements.
Consult with HQ USAF/X0O0, the HQ
USAF focal point for the realignment
process, decision documents, and
congressional requirements.

§989.25 Classified actions (40 CFR
1507.3(c)).

(a) Classification of an action for
national defense or foreign policy
purposes does not relieve the
requirement of complying with NEPA.
In classified matters, the Air Force must
prepare and make available normal
NEPA environmental analysis
documents to aid in the decision
making process; however, Air Force
staff must prepare, safeguard and
disseminate these documents according
to established procedures for protecting
classified documents. If an EIAP
document must be classified, the Air
Force may modify or eliminate
associated requirements for public
notice (including publication in the
Federal Register) or public involvement
in the EIAP. However, the Air Force
should obtain comments on classified
proposed actions or classified aspects of
generally unclassified actions, from
public agencies having jurisdiction by
law or special expertise, to the extent
that such review and comment is
consistent with security requirements.
Where feasible, the EPF may need to
help appropriate personnel from those
agencies obtain necessary security
clearances to gain access to documents
so they can comment on scoping or
review the documents.

(b) Where the proposed action is
classified and unavailable to the public,
the Air Force may keep the entire NEPA
process classified and protected under
the applicable procedures for the
classification level pertinent to the
particular information. At times (for
example, during weapons system
development and base closures and
realignments), certain but not all aspects
of NEPA documents may later be
declassified. In those cases, the EPF
should organize the EIAP documents, to
the extent practicable, in a way that
keeps the most sensitive classified
information (which is not expected to be
released at any early date) in a separate
annex that can remain classified; the
rest of the EIAP documents, when
declassified, will then be
comprehensible as a unit and suitable
for release to the public. Thus, the
documents will reflect, as much as
possible, the nature of the action and its
environmental impacts, as well as Air

Force compliance with NEPA
requirements.

(c) Where the proposed action is not
classified, but certain aspects of it need
to be protected by security
classification, the EPF should tailor the
EIAP for a proposed action to permit as
normal a level of public involvement as
possible, but also fully protect the
classified part of the action and
environmental analysis. In some
instances, the EPF can do this by
keeping the classified sections of the
EIAP documents in a separate, classified
annex.

(d) For §989.25(b) actions, an NOI or
NOA will not be published in the
Federal Register until the proposed
action is declassified. For § 989.25(c)
actions, the Federal Register will run an
unclassified NOA which will advise the
public that at some time in the future
the Air Force may or will publicly
release a declassified document.

(e) The EPF similarly protects
classified aspects of FONSIs, RODs, or
other environmental documents that are
part of the EIAP for a proposed action,
such as by preparing separate classified
annexes to unclassified documents, as
necessary.

(f) Whenever a proponent believes
that EIAP documents should be kept
classified, the EPF must make a report
of the matter to SAF/MIQ, including
proposed modifications of the normal
EIAP to protect classified information.
The EPF may make such submissions at
whatever level of security classification
is needed to provide a comprehensive
understanding of the issues. SAF/MIQ,
with support from SAF/GC and other
staff elements as necessary, makes final
decisions on EIAP procedures for
classified actions.

§989.26 Occupational safety and health.

Assess direct and indirect impacts of
proposed actions on the safety and
health of Air Force employees and
others at a work site. Normally,
compliance with Occupational Safety
and Health Administration (OSHA)
standards will mitigate hazards. The
EIAP document does not need to specify
such compliance procedures. However,
the EIAP documents should discuss
impacts that require a change in work
practices to achieve an adequate level of
health and safety.

§989.27 Airspace proposals.

The DoD and the Federal Aviation
Administration (FAA) have entered into
a Memorandum of Understanding
(MOU) that outlines various airspace
responsibilities. For purposes of
compliance with NEPA, the DoD is the
“lead agency” for all proposals initiated
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by DoD, with the FAA acting as the
‘‘cooperating agency.” Where airspace
proposals initiated by the FAA affect
military use, the roles are reversed. The
proponent’s action officers (civil
engineering and local airspace
management) must ensure that the FAA
is fully integrated into the airspace
proposal and related EIAP from the very
beginning and that the action officers
review the FAA's responsibilities as a
cooperating agency. The proponent’s
airspace manager develops the
preliminary airspace proposal per
appropriate FAA handbooks and the
FAA-DoD MOU. The preliminary
airspace proposal is the basis for initial
dialogue between DoD and the FAA on
the proposed action. A close working
relationship between DoD and the FAA,
through the FAA regional Air Force
representative, greatly facilitates the
airspace proposal process and helps
resolve many NEPA issues during the
EIAP.

§989.28 Air quality.

Section 176(c) of the Clean Air Act
Amendments of 1990, 42 U.S.C. 7506(c),
establishes a conformity requirement for
Federal agencies which has been
implemented by regulation, 40 CFR Part
93, Subpart B. All EIAP documents
must address applicable conformity
requirements and the status of
compliance. Conformity applicability
analyses and determinations are
separate and distinct requirements and
should be documented separately. To
increase the utility of a conformity
determination in performing the EIAP,
the conformity determination should be
completed prior to the completion of the
EIAP so as to allow incorporation of the
information from the conformity
determination into the EIAP.

§989.29 Pollution prevention.

The Pollution Prevention Act of 1990,
42 U.S.C. 13101(b), established a
national policy to prevent or reduce
pollution at the source, whenever
feasible. Pollution prevention
approaches should be applied to all
pollution-generating activities. The
environmental document should
analyze potential pollution that may
result from the proposed action and
alternatives and must incorporate
pollution prevention measures
whenever feasible. Where pollution
cannot be prevented, the environmental
analysis and proposed mitigation
measures should include, wherever
possible, recycling, energy recovery,
treatment, and environmentally safe

disposal actions (see AFI 32—7080,
Pollution Prevention Program 9).

§989.30 Special and emergency
procedures.

(a) Special procedures. During the
EIAP, unique situations may arise that
require EIAP strategies different than
those set forth in this part. These
situations may warrant modification of
the procedures in this part. EPFs should
only consider procedural deviations
when the resulting process would
benefit the Air Force and still comply
with NEPA and CEQ regulations. EPFs
must forward all requests for procedural
deviations to HQ USAF/CEV (or
ANGRC/CEV) for review and approval
by SAF/MIQ.

(b) Emergency procedures (40 CFR
1506.11). Certain emergency situations
may make it necessary to take
immediate action having significant
environmental impact, without
observing all the provisions of the CEQ
regulations or this part. If possible,
promptly notify HQ USAF/CEV, for
SAF/MIQ coordination and CEQ
consultation, before undertaking
emergency actions that would otherwise
not comply with NEPA or this part. The
immediate notification requirement
does not apply where emergency action
must be taken without delay.
Coordination in this instance must take
place as soon as practicable.

§989.31 Reporting requirements.

(a) EAs, EISs, and mitigation measures
will be tracked through the Work
Information Management System-
Environmental Subsystem (WIMS-ES),
as required by AFI 32-7002,
Environmental Information
Management System.10 ANGRC/CE will
provide EIAP updates to HQ USAF/CEV
through the WIMS-ES.

(b) All documentation will be
disposed of according to AFMAN 37—
139, Records Disposition—Standards
(formerly AFR 4-20, Volume 211),

§989.32 Procedures for analysis abroad.

Procedures for analysis of
environmental actions abroad are
contained in 32 CFR Part 187. That
directive provides comprehensive
policies, definitions, and procedures for
implementing E.O. 12114,
Environmental Effects Abroad of Major
Federal Actions. For analysis of Air
Force actions abroad, 32 CFR Part 187
will be followed. Also, refer to
Environmental Defense Fund v. Massey,
986 F. 2d 528.

9See footnote 1 to §989.1.
10See footnote 1 to §989.1.
11 See footnote 1 to §989.1.

§989.33 Requirements for analysis
abroad.

The EPF will generally perform the
same functions for analysis of actions
abroad that it performs in the United
States. In addition to the requirements
of 32 CFR Part 187, the following Air
Force specific rules apply:

(a) For EAs dealing with global
commons, HQ USAF/CEV will review
actions that are above the MAJCOM
approval authority. In this instance,
approval authority refers to the same
approval authority that would apply to
an EA in the United States. The EPF
documents a decision not to do an EIS.

(b) For EISs dealing with the global
commons, the EPF provides sufficient
copies to HQ USAF/CEV for the HQ
USAF EPC review and AFCEE/EC
technical review. After EPC review, the
EPF makes a recommendation as to
whether the proposed draft EIS will be
released as a draft EIS.

(c) For environmental studies and
environmental reviews, forward all
environmental studies and reviews to
HQ USAF/CEV for coordination among
appropriate Federal agencies. HQ
USAF/CEV makes environmental
studies and reviews available to the
Department of State and other interested
Federal agencies, and, on request, to the
United States public, in accordance
with 32 CFR Part 187. HQ USAF/CEV
also may inform interested foreign
governments or furnish copies of
studies, in accordance with 32 CFR Part
187.

Attachment 1 to Part 989—Glossary of
References, Abbreviations, Acronyms, and
Terms

References

Legislative

10 U.S.C. 2687, Base closures and
realignments

42 U.S.C. 43214347, National
Environmental Policy Act of 1969

42 U.S.C. 7506(c), Clean Air Act
Amendments of 1990

42 U.S.C. 13101(b), Pollution Prevention Act
of 1990

43 U.S.C. 155-158, Engle Act

Executive Orders

Executive Order 11988, Floodplain
Management, May 24, 1977 (3 CFR, 1977
Comp., p. 117)

Executive Order 11990, Protection of
Wetlands, May 24, 1977 (3 CFR, 1977
Comp., p. 121)

Executive Order 12114, Environmental
Effects Abroad of Major Federal Actions,
January 4, 1979 (3 CFR, 1979 Comp., p.
356)

Executive Order 12372, Intergovernmental
Review of Federal Programs, July 14, 1982
(3 CFR, 1982 Comp., p. 197)

US Government Agency Publications

Council on Environmental Quality
Regulations for Implementing the
Procedural Provisions of the National
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Environmental Policy Act, 40 CFR Parts
1500-1508

DoD Instruction 5000.2, Defense Acquisition
Management Policies and Procedures,
February 23, 1991, with Change 1, and Air
Force Supplement 1, Acquisition
Management Policies, 31 August 1993,
with Change 1

DoD Manual 5000.2—M, Defense Acquisition
Management Documentation and Reports,
February 1991

DoD Directive 6050.1, Environmental Effects
in the United States of DoD Actions, July
30, 1979 (32 CFR Part 188)

DoD Directive 6050.7, Environmental Effects
Abroad of Major Department of Defense
Actions, March 31, 1979 (32 CFR Part 187)

Air Force Publications

AFPD 32-70, Environmental Quality

AFI 32-1021, Planning and Programming of
Facility Construction Projects

AFI 32-7002, Environmental Information
Management System

AFI 32-7062, Air Force Comprehensive
Planning

AFI| 32-7064, Integrated Resources
Management

AFI 32-7080, Pollution Prevention Program

AFI 35-202, Environmental Community
Involvement

AFMAN 37-139, Records Disposition—
Standards

Abbreviations and Acronyms

Abbreviation or acronym Definition

AFCEE Air Force Center for Environmental
Excellence

AFCEE/EC Air Force Center for
Environmental Excellence/Environmental
Conservation and Planning Directorate

AFI Air Force Instruction

AFLSA/JACE Air Force Legal Services
Agency/Environmental Law and Litigation
Division

AFLSA/JAJT Air Force Legal Services
Agency/Trial Judiciary Division

AFMAN Air Force Manual

AFMOA/SG Air Force Medical Operations
Agency/Aerospace Medicine Office

AFPD Air Force Policy Directive

AFRES Air Force Reserve

ANG Air National Guard

ANGRC Air National Guard Readiness
Center

CATEX Categorical Exclusion

CEQ Council on Environmental Quality

CFR Code of Federal Regulations

DAB Defense Acquisition Board

DoD Department of Defense

DoDD Department of Defense Directive

DoDM Department of Defense Manual

DOPAA Description of Proposed Action
and Alternatives

EA Environmental Assessment

EIAP Environmental Impact Analysis
Process

EIS Environmental Impact Statement

E.O. Executive Order

EPA Environmental Protection Agency

EPC Environmental Protection Committee

EPF Environmental Planning Function

FAA Federal Aviation Administration

FEIS Final Environmental Impact Statement

FOA Field Operating Agency

FONPA Finding of No Practicable
Alternative

FONSI Finding of No Significant Impact

GSA General Services Administration

HQ AFMC Headquarters, Air Force Materiel
Command

HQ USAF Headquarters, United States Air
Force

HQ USAF/CE The Air Force Civil Engineer

MAJCOM Major Command

MOA Military Operating Area

MOU Memorandum of Understanding

MSL Mean Sea Level

NEPA National Environmental Policy Act
of 1969

NGB-CF National Guard Bureau Air
Directorate

NGB-JA National Guard Bureau Office of
the Staff Judge Advocate

NGB-PA National Guard Bureau Office of
Public Affairs

NOA Notice of Availability

NOI Notice of Intent

OSD Office of the Secretary of Defense

OSHA Occupational Safety and Health
Administration

PDEIS Preliminary Draft Environmental
Impact Statement

RCO Air Force Regional Compliance Office

ROD Record of Decision

SAF/GC Air Force General Counsel

SAF/LL Air Force Office of Legislative
Liaison

SAF/MI Assistant Secretary of the Air Force
for Manpower, Reserve Affairs,
Installations, and Environment

SAF/MIQ Deputy Assistant Secretary of the
Air Force (Environment, Safety, and
Occupational Health)

SAF/PA Air Force Office of Public Affairs

SJA Staff Judge Advocate

SPOC Single Point of Contact

TDY Temporary Duty

U.S.C. United States Code

WIMS-ES Work Information Management
System-Environmental Subsystem

Terms

Note: All terms listed in the CEQ
Regulations, 40 CFR Part 1508, apply to this
part. In addition, the following terms apply:

Description of Proposed Action and
Alternatives (DOPAA)—AnN Air Force
document that is the framework for assessing
the environmental impact of a proposal. It
describes the purpose and need for the
action, the alternatives to be considered, and
the rationale used to arrive at the proposed
action.

Environmental Impact Analysis Process
(EIAP)—The Aiir Force program that
implements the requirements of NEPA and
requirements for analysis of environmental
effects abroad under E.O. 12114,

Finding of No Practicable Alternative
(FONPA)—Documentation according to
Executive Orders 11988 and 11990 that
explains why there are no practicable
alternatives to an action affecting a wetland
or floodplain, based on appropriate EIAP
analysis or other documentation.

Interdisciplinary—An approach to
environmental analysis involving more than
one discipline or branch of learning.

National Environmental Policy Act of 1969
(NEPA)—The basic national charter to
protect the environment that requires all
Federal agencies to consider environmental
impacts when making decisions regarding
proposed actions.

Pollution Prevention—*‘Source reduction”,
as defined under the Pollution Prevention
Act, and other practices that reduce or
eliminate pollutants through increased
efficiency in the use of raw materials, energy,
water, or other resources, or in the protection
of natural resources by conservation.

Proponent—Any office, unit, or activity
that proposes to initiate an action.

Scoping—A public process for proposing
alternatives to be addressed and for
identifying the significant issues related to a
proposed action.

United States—All states, commonwealths,
the District of Columbia, territories and
possessions of the United States, and all
waters and airspace subject to the territorial
jurisdiction of the United States. The
territories and possessions of the United
States include the Virgin Islands, American
Samoa, Wake Island, Midway Island, Guam,
Palmyra Island, Johnston Atoll, Navassa
Island, and Kingman Reef.

Attachment 2 to Part 989—Categorical
Exclusions

A2.1. Proponent/EPF Responsibility.
Although a proposed action may qualify for
a categorical exclusion from the requirements
for environmental impact analysis under
NEPA, this exclusion does not relieve the
EPF or the proponent of responsibility for
complying with all other environmental
requirements related to the proposal,
including requirements for permits, state
regulatory agency review of plans, and so on.

A2.2. Additional Analysis. Circumstances
may arise in which usually categorically
excluded actions may have a significant
environmental impact and, therefore, may
generate a requirement for further
environmental analysis. Examples of
situations where such unique circumstances
may be present include:

A.2.2.1. Actions of greater scope or size
than generally experienced for a particular
category of action.

A2.2.2. Potential for degradation (even
though slight) of already marginal or poor
environmental conditions.

A2.2.3. Initiating a degrading influence,
activity, or effect in areas not already
significantly modified from their natural
condition.

A2.2.4. Use of unproven technology.

A2.2.5. Use of hazardous or toxic
substances that may come in contact with the
surrounding environment.

A2.2.6. Presence of threatened or
endangered species, archaeological remains,
historical sites, or other protected resources.

A2.2.7. Proposals adversely affecting areas
of critical environmental concern, such as
prime or unique agricultural lands, wetlands,
coastal zones, wilderness areas, floodplains,
or wild and scenic river areas.

A2.3. CATEX List. Actions that are
categorically excluded in the absence of
unique circumstances are:

A2.3.1. Routine procurement of goods and
services.

A2.3.2. Routine Commissary and Exchange
operations.

A2.3.3. Routine recreational and welfare
activities.

A2.3.4. Normal personnel, fiscal or
budgeting, and administrative activities and
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decisions including those involving military
and civilian personnel (for example,
recruiting, processing, paying, and records
keeping).

A2.3.5. Preparing, revising, or adopting
regulations, instructions, directives, or
guidance documents that do not, themselves,
result in an action being taken.

A2.3.6. Preparing, revising, or adopting
regulations, instructions, directives, or
guidance documents that implement
(without substantial change) the regulations,
instructions, directives, or guidance
documents from higher headquarters or other
Federal agencies with superior subject matter
jurisdiction.

A2.3.7. Continuation or resumption of pre-
existing actions, where there is no substantial
change in existing conditions or existing land
uses and where the actions were originally
evaluated in accordance with applicable law
and regulations, and surrounding
circumstances have not changed.

A2.3.8. Performing interior and exterior
construction within the 5-foot line of a
building without changing the land use of the
existing building.

A2.3.9. Repairing and replacing real
property installed equipment.

A2.3.10. Routine facility maintenance and
repair that does not involve disturbing
significant quantities of hazardous materials
such as asbestos.

A2.3.11. Actions similar to other actions
which have been determined to have an
insignificant impact in a similar setting as
established in an EIS or an EA resulting in
a FONSI. The EPF must document
application of this CATEX on AF Form 813,
specifically identifying the previous Air
Force approved environmental document
which provides the basis for this
determination.

A2.3.12. Installing, operating, modifying,
and routinely repairing and replacing utility
and communications systems, data
processing cable, and similar electronic
equipment that use existing rights of way,
easements, distribution systems, or facilities.

A2.3.13. Installing or modifying airfield
operational equipment (such as runway
visual range equipment, visual glide path
systems, and remote transmitter or receiver
facilities) on airfield property and usually
accessible only to maintenance personnel.

A2.3.14. Installing on previously
developed land, equipment that does not
substantially alter land use (i.e., land use of
more than one acre). This includes outgrants
to private lessees for similar construction.
The EPF must document application of this
CATEX on AF Form 813.

A2.3.15. Laying-away or mothballing a
production facility or adopting a reduced
maintenance level at a closing installation
when (1) agreement on any required historic
preservation effort has been reached with the
state historic preservation officer and the
Advisory Council on Historic Preservation,
and (2) no degradation in the environmental
restoration program will occur.

A2.3.16. Acquiring land and ingrants (50
acres or less) for activities otherwise subject
to CATEX. The EPF must document
application of this CATEX on AF Form 813.

A2.3.17. Transferring land, facilities, and
personal property for which the General

Services Administration (GSA) is the action
agency. Such transfers are excluded only if
there is no change in land use and GSA
complies with its NEPA requirements.

A2.3.18. Transferring administrative
control of real property within the Air Force
or to another military department or to
another Federal agency, including returning
public domain lands to the Department of the
Interior.

A2.3.19. Granting easements, leases,
licenses, rights of entry, and permits to use
Air Force controlled property for activities
that, if conducted by the Air Force, could be
categorically excluded in accordance with
this attachment. The EPF must document
application of this CATEX on AF Form 813.

A2.3.20. Converting in-house services to
contract services.

A2.3.21. Routine personnel decreases and
increases, including work force conversion to
either on-base contractor operation or to
military operation from contractor operation
(excluding base closure and realignment
actions which are subject to congressional
reporting under 10 U.S.C. § 2687).

A2.3.22. Routine, temporary movement of
personnel, including deployments of
personnel on a temporary duty (TDY) basis
where existing facilities are used.

A2.3.23. Personnel reductions resulting
from workload adjustments, reduced
personnel funding levels, skill imbalances, or
other similar causes.

A2.3.24. Study efforts that involve no
commitment of resources other than
personnel and funding allocations.

A2.3.25. The analysis and assessment of
the natural environment without altering it
(inspections, audits, surveys, investigations).
This CATEX includes the granting of any
permits necessary for such surveys, provided
that the technology or procedure involved is
well understood and there are no adverse
environmental impacts anticipated from it.
The EPF must document application of this
CATEX on AF Form 813.

A2.3.26. Undertaking specific investigatory
activities to support remedial action
activities for purposes of cleanup of
hazardous spillage or waste sites or
contaminated groundwater or soil. These
activities include soil borings and sampling,
installation, and operation of test or
monitoring wells. This CATEX applies to
studies that assist in determining final
cleanup actions when they are conducted in
accordance with interagency agreements,
administrative orders, or work plans
previously agreed to by EPA or state
regulators. Note: This CATEX does not apply
to the selection of the remedial action.

A2.3.27. Normal or routine basic and
applied scientific research confined to the
laboratory and in compliance with all
applicable safety, environmental, and natural
resource conservation laws.

A2.3.28. Routine transporting of hazardous
materials and wastes in accordance with
applicable Federal, state, interstate, and local
laws.

A2.3.29. Emergency handling and
transporting of small quantities of chemical
surety material or suspected chemical surety
material, whether or not classified as
hazardous or toxic waste, from a discovery

site to a permitted storage, treatment, or
disposal facility.

A2.3.30. Immediate responses to the
release or discharge of oil or hazardous
materials in accordance with an approved
Spill Prevention and Response Plan or Spill
Contingency Plan or that are otherwise
consistent with the requirements of the
National Contingency Plan. Long-term
cleanup and remediation activities should be
evaluated separately.

A2.3.31. Relocating a small number of
aircraft to an installation with similar aircraft
that does not result in a significant increase
of total flying hours or the total number of
aircraft operations, a change in flight tracks,
or an increase in permanent personnel or
logistics support requirements at the
receiving installation.

A2.3.32. Temporary (for less than 30 days)
increases in air operations up to 50 percent
of the typical installation aircraft operation
rate or increases of 50 operations a day,
whichever is greater.

A2.3.33. Flying activities that comply with
the Federal aviation regulations, that are
dispersed over a wide area and that do not
frequently (more than once a day) pass near
the same ground points. This CATEX does
not cover regular activity on established
routes or within special use airspace.

A2.3.34. Supersonic flying operations over
land and above 30,000 feet MSL, or over
water and above 10,000 feet MSL and more
than 15 nautical miles from land.

A2.3.35. Formal requests to the FAA, or
host-nation equivalent agency, to establish or
modify special use airspace (for example,
restricted areas, warning areas, military
operating areas) and military training routes
for subsonic operations that have a base
altitude of 3,000 feet above ground level or
higher. The EPF must document application
of this CATEX on AF Form 813, which must
accompany the request to the FAA.

A2.3.36. Adopting airfield approach,
departure, and en route procedures that do
not route air traffic over noise-sensitive areas,
including residential neighborhoods or
cultural, historical, and outdoor recreational
areas. The EPF may categorically exclude
such air traffic patterns at or greater than
3,000 feet above ground level regardless of
underlying land use.

A2.3.37. Participating in “air shows” and
fly-overs by Air Force aircraft at non-Air
Force public events after obtaining FAA
coordination and approval.

A2.3.38. Conducting Air Force “open
houses’ and similar events, including air
shows, golf tournaments, home shows, and
the like, where crowds gather at an Air Force
installation, so long as crowd and traffic
control, etc., have not in the past presented
significant safety or environmental impacts.

Attachment 3 to Part 989—Procedures for
Holding Public Hearings on Draft
Environmental Impact Statements (EIS)

A.3.1. General Information:

A.3.1.1. The Air Force solicits the views of
the public and special interest groups and, in
appropriate cases, holds public hearings on
the draft EIS.

A3.1.2. The Office of the Judge Advocate
General, through the Air Force Legal Services
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Agency/Trial Judiciary Division (AFLSA/
JAJT) and its field organization, is
responsible for conducting public hearings.

A3.1.3. The proponent EPF establishes the
date and location, arranges for hiring the
court reporter, funds temporary duty costs for
the hearing officer, makes logistical
arrangements (for example, publishing
notices, arranging for press coverage,
obtaining tables and chairs, etc.), and
forwards the transcripts of the hearings to
AFLSA/JAIT.

A3.2. Notice of Hearing (40 CFR 1506.6):

A3.2.1. Public Affairs officers:

A3.2.1.1. Announce public hearings and
assemble a mailing list of individuals to be
invited.

A3.2.1.2. Distribute announcements of a
hearing to all interested individuals and
agencies, including the print and electronic
media.

A3.2.1.3. Under certain circumstances,
purchase an advertisement announcing the
time and place of the hearing as well as other
pertinent particulars.

A3.2.1.4. Distribute the notice in a timely
manner so it will reach recipients or be
published at least 15 days before the hearing
date. Distribute notices fewer than 15 days
before the hearing date when you have
substantial justification and if the
justification for a shortened notice period
appears in the notice.

A3.2.2. If an action has effects of national
concern, publish notices in the Federal
Register and mail notices to national
organizations that have an interest in the
matter.

A3.2.2.1. Because of the longer lead time
required by the Federal Register, send out
notices for publication in the Federal
Register to arrive at HQ USAF/CEV no later
than 30 days before the hearing date.

A3.2.3. The notice should include:

A3.2.3.1. Date, time, place, and subject of
the hearing.

A3.2.3.2. A description of the general
format of the hearing.

A3.2.3.3. The name and telephone number
of a person to contact for more information.

A3.2.3.4. The request that speakers submit
(in writing or by return call) their intention
to participate, with an indication of which
environmental impact (or impacts) they wish
to address.

A3.2.3.5. Any limitation on the length of
oral statements.

A3.2.3.6. A suggestion that speakers submit
statements of considerable length in writing.

A3.2.3.7. A summary of the proposed
action.

A3.2.3.8. The offices or location where the
Draft EIS and any appendices are available
for examination.

A.3.3. Availability of the Draft EIS to the
Public. The EPF makes copies of the Draft
EIS available to the public at an Air Force
installation or other suitable place in the
vicinity of the proposed action and public
hearing.

A3.4. Place of the Hearing. The EPF
arranges to hold the hearing at a time and
place and in an area readily accessible to
military and civilian organizations and
individuals interested in the proposed action.
Generally, the EPF should arrange to hold the

hearing in an off-base civilian facility, which
is more accessible to the public.

A3.5. Hearing Officer:

A3.5.1. The AFLSA/IAJT selects a judge
advocate, who is a military judge with
experience in conducting public meetings, to
preside over hearings. The hearing officer
does not need to have personal knowledge of
the project, other than familiarity with the
Draft EIS. In no event should the hearing
officer be the Staff Judge Advocate of the
proponent command, have participated
personally in the development of the project,
or have rendered legal advice or assistance
with respect to it (or be expected to do so in
the future). The principal qualification of the
hearing officer should be the ability to
conduct a hearing as an impartial participant.

A3.5.2. The primary duties of the hearing
officer are to make sure that the hearing is
orderly, is recorded, and that interested
parties have a reasonable opportunity to
speak. The presiding officer should direct the
speakers’ attention to the purpose of the
hearing, which is to consider the
environmental impacts of the proposed
project. Each speaker should have a time
limit to provide maximum public input to
the decision-maker.

A3.6. Record of the Hearing. The hearing
officer must make sure a verbatim transcribed
record of the hearing is prepared, including
all stated positions, all questions, and all
responses. The hearing officer should append
all written submissions that parties provide
to the hearing officer during the hearing to
the record as attachments. The hearing officer
should also append a list of persons who
spoke at the hearing and submitted written
comments and a list of the organizations or
interests they represent with addresses. The
hearing officer must make sure a verbatim
transcript of the hearing is provided to the
EPF for inclusion as an appendix to the Final
EIS. The officer should also ensure that all
persons who request a copy of the transcript
get a copy when it is completed. Copying
charges are determined according to 40 CFR
1506.6(f).

A3.7. Hearing Format. Use the format
outlined below as a general guideline for
conducting a hearing. Hearing officers should
tailor the format to meet the hearing
objectives. These objectives provide
information to the public, record opinions of
interested persons on environmental impacts
of the proposed action, and set out
alternatives for improving the EIS and for
later consideration.

A3.7.1. Organizing Speakers by Subject. If
time and circumstances permit, the hearing
officer should group speakers by subject
matter. For example, all persons wishing to
address water quality issues should make
their presentations one after the other so the
EIS preparation team can review the
transcript and make summaries from it more
easily.

A3.7.2. Record of Attendees. The hearing
officer should make a list of all persons who
wish to speak at the hearing to help the
hearing officer in calling on these
individuals, to ensure an accurate transcript
of the hearing, and to enable the officer to
send a copy of the Final EIS (40 CFR
§1502.19) to any person, organization, or

agency that provided substantive comments
at the hearing. The hearing officer should
assign assistants to the entrance of the
hearing room to provide cards on which
individuals can voluntarily write their
names, addresses, telephone numbers,
organizations they represent, and titles;
whether they desire to make a statement at
the hearing; and what environmental area(s)
they wish to address. The hearing officer can
then use the cards to call on individuals who
desire to make statements. However, the
hearing officer will not deny entry to the
hearing or the right to speak to people who
decline to submit this information on cards.

A3.7.3. Introductory Remarks. The hearing
officer should first introduce himself or
herself and the EIS preparation team. Then
the hearing officer should make a brief
statement on the purpose of the hearing and
give the general ground rules on how it will
be conducted. This is the proper time to
welcome any dignitaries who are present.
The hearing officer should explain that he or
she does not make any recommendation or
decision on whether the proposed project
should be continued, modified, or abandoned
or how the EIS should be prepared.

A3.7.4. Explanation of the Proposed
Action. The Air Force EIS preparation team
representative should next explain the
proposed action, the alternatives, the
potential environmental consequences, and
the EIAP.

A3.7.5. Questions by Attendees. After the
EIS team representative explains the
proposed action, alternatives, and
consequences, the hearing officer should give
attendees a chance to ask questions to clarify
points they may not have understood. The
hearing officer may have to reply in writing,
at a later date, to some of the questions.
While the Air Force EIS preparation team
should be as responsive as possible in
answering questions about the proposal, they
should not become involved in debate with
guestioners over the merits of the proposed
action. Cross-examination of speakers, either
those of the Air Force or the public, is not
the purpose of an informal hearing. If
necessary, the hearing officer may limit
questioning or conduct portions of the
hearing to ensure proper lines of inquiry.
However, the hearing officer should include
all questions in the hearing record.

A3.7.6. Statement of Attendees. The
hearing officer must give the persons
attending the hearing a chance to present oral
or written statements. The hearing officer
should be sure the recorder has the name and
address of each person who submits an oral
or written statement. The officer should also
permit the attendees to submit written
statements within a reasonable time, usually
two weeks, following the hearing. The officer
should allot a reasonable length of time at the
hearing for receiving oral statements. The
officer may waive any announced time limit
at his or her discretion. The hearing officer
may allow those who have not previously
indicated a desire to speak to identify
themselves and be recognized only after
those who have previously indicated their
intentions to speak have spoken.

A3.7.7. Ending or Extending a Hearing. The
hearing officer has the power to end the
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hearing if the hearing becomes disorderly, if
the speakers become repetitive, or for other
good cause. In any such case, the hearing
officer must make a statement for the record
on the reasons for terminating the hearing.
The hearing officer may also extend the
hearing beyond the originally announced
date and time. The officer should announce
the extension to a later date or time during
the hearing and prior to the hearing if
possible.

A3.8. Adjourning the Hearing. After all
persons have had a chance to speak, when
the hearing has culled a representative view
of public opinion, or when the time set for
the hearing and any reasonable extension of
time has ended, the hearing officer adjourns
the hearing. In certain circumstances (for
example, if the hearing officer believes it is
likely that some participants will introduce
new and relevant information), the hearing
officer may justify scheduling an additional,
separate hearing session. If the hearing officer
makes the decision to hold another hearing
while presiding over the original hearing he
or she should announce that another public
hearing will be scheduled or is under
consideration. The officer gives notice of a
decision to continue these hearings in
essentially the same way he or she
announced the original hearing, time
permitting. The Public Affairs officer
provides the required public notices and
directs notices to interested parties in
coordination with the hearing officer.
Because of lead time constraints, SAF/MIQ
may waive Federal Register notice
requirements or advertisements in local
publications. At the conclusion of the
hearing, the hearing officer should inform the
attendees of the deadline (usually 2 weeks)
to submit additional written remarks in the
hearing record. The officer should also notify
attendees of the deadline for the commenting
period of the Draft EIS.

Patsy J. Conner,

Air Force Federal Register Liaison Officer.
[FR Doc. 95-1607 Filed 1-23-95; 8:45 am]
BILLING CODE 3910-01-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD08-94-029]
RIN 2115-AE47

Drawbridge Operation Regulations;
Superior Oil Canal, LA

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: At the request of the
Louisiana Department of Transportation
and Development (LDOTD), the Coast
Guard is changing the regulation
governing the operation of the swing
span bridge on State Route 82, across
Superior Oil Canal, mile 6.3, between

Grand Chenier and Pecan Island,
Cameron Parish, Louisiana, by
permitting the draw to remain closed to
navigation unless 8 hours, notice is
given for an opening of the draw.
Presently, the draw is required to open
on signal from 6 a.m. to 6 p.m. and from
6 p.m. to 6 a.m. the bridge opens on 4
hours, notice. This action will provide
relief to the bridge owner, thereby
creating a savings to the taxpayer, and
still provide for the reasonable needs of
navigation.

EFFECTIVE DATE: This regulation
becomes effective on February 23, 1995.
ADDRESSES: Unless otherwise indicated,
documents referred to in this preamble
are available for inspection or copying
at the office of the Commander (ob),
Eighth Coast Guard District, 501
Magazine Street, Room 1313, New
Orleans, Louisiana 70130-3396,
between 8 a.m. and 3 p.m., Monday

through Friday, except Federal holidays.

The telephone number is (504) 589—
6951.

FOR FURTHER INFORMATION CONTACT:
John Wachter, Bridge Administration
Manager, (504) 589-2965.

SUPPLEMENTARY INFORMATION:
Drafting Information

The drafters of this regulation are Mr.
John Wachter, project officer, and LT
Elisa Holland, project attorney.

Regulatory History

On October 4, 1994, the Coast Guard
published a notice of proposed
rulemaking entitled Drawbridge
Operation Regulation; Superior Oil
Canal, LA, in the Federal Register (59
FR 50530). The Coast Guard received
three letters commenting on the
proposal. No public hearing was
requested, and none was held.

Background and Purpose

LDOTD requested the 8 hours, notice
for an opening of the draw versus on-
signal opening between 6 a.m. and 6
p.m. and 4 hours, notice from 6 p.m. to
6 a.m. because of a decline in vessel
traffic that passes the Superior Oil Canal
bridge. This rule will eliminate the
requirement of having a person on duty
from 6 a.m. to 6 p.m. at the bridge site,
creating a savings to the taxpayer while
still serving the reasonable needs of
navigational interests.

Discussion of Comments and Changes

Three letters of comment were
received in response to Public Notice
CGD08-94-029 issued on October 14,
1994. The Federal Emergency
Management Agency, the National
Marine Fisheries Service and the

Louisiana Department of Wildlife &
Fisheries offered no objection to the rule
change. Therefore, the Final Rule
remains unchanged from the Proposed
Rule.

Assessment

This regulation is not a significant
regulatory action under Section 3(f) of
Executive Order 12866 and does not
require an assessment of potential cost
and benefits under Section 6a(3) of that
order. It has not been reviewed by the
Office of Management and Budget under
that order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979).

Small Entities

The economic impact has been found
to be so minimal that a full regulatory
evaluation is unnecessary. The basis for
this conclusion is the number of vessels
which pass the bridge, (1.9 per 24 hour
period). The three comments received
offered no objection to the proposed
rule. Therefore, the Coast Guard certifies
under section 605(b) of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) that
this rule will not have a significant
economic impact on a substantial
number of small entities.

Collection of Information

This rule contains no collection-of-
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the final rulemaking does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Environment

This rulemaking has been thoroughly
reviewed by the Coast Guard and it has
been determined to be categorically
excluded from further environmental
documentation in accordance with
section 2.B.2.g.5 of Commandant
Instruction M16475.1B. A Categorical
Exclusion Determination statement has
been prepared and placed in the
rulemaking docket.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

In consideration of the foregoing, Part
117 of Title 33, Code of Federal
Regulations, is amended as follows:
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PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g).

2. Section 117.495 is revised to read
as follows:

§117.495 Superior Oil Canal.

The draw of the S82 bridge, mile 6.3,
in Cameron Parish shall open on signal
if at least 8 hours notice is given. Public
vessels of the United States and vessels
in distress shall be passed as soon as
possible.

Dated: January 4, 1995.

R.C. North,

Rear Admiral, U.S. Coast Guard Commander,
Eighth Coast Guard District.

[FR Doc. 95-1628 Filed 1-23-95; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 21
RIN 2900-AH17
Vocational Rehabilitation: Increase in

Rates of Subsistence Allowance
Payable

AGENCY: Department of Veterans Affairs.

ACTION: Final rule.

SUMMARY: This document amends the
Department of Veterans Affairs
regulations regarding the monthly rates
of subsistence allowance payable under
the Vocational Rehabilitation Program

to reflect a 2.44% increase in these rates
pursuant to statutory formula. This
amendment is necessary to establish the
correct rate in accordance with the
statutory formula.

EFFECTIVE DATE: October 1, 1994.

FOR FURTHER INFORMATION CONTACT:
Charles A. Graffam, Rehabilitation
Program Specialist, Policy and Program
Development, Vocational Rehabilitation
and Counseling Service (281), Veterans
Benefits Administration, Department of
Veterans Affairs, 810 Vermont Avenue,
NW., Washington, DC 20420, (202) 273—
7410.

SUPPLEMENTARY INFORMATION: 38 U.S.C.
3108 provides that, for all fiscal years
beginning on or after October 1, 1994,
the rate of subsistence allowance
payable to VA Rehabilitation Program
participants must be increased by the
percentage that the Consumer Price
Index for all items, United States city
average (CPI-W), for the 12-month
period ending on the preceding June 30
exceeds the CPI-W for the previous 12-
month period. The CPI-W increase as of
June 30, 1994, was 2.44%. Hence, the
regulations setting the rates of
subsistence allowance payable under
the Vocational Rehabilitation Program
are amended to reflect this 2.44%
increase. This amendment to regulations
merely conforms to the statutory
formula.

VA has determined that prior
publication for notice and public
comment is unnecessary since the
amendment merely reflects a change
pursuant to statutory formula and is not
subject to rule-making requirements.

The Secretary of Veterans Affairs
hereby certifies that this final regulation

will not have a significant impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
The reason for this certification is that
this final regulation merely reflects a
change pursuant to statutory formula.
The Catalog of Federal Domestic

Assistance Program number for these
regulations is 64.116.

List of Subjects in 38 CFR Part 21

Civil rights, Claims, Education, Grant
programs, Loan programs, Reporting
and recordkeeping requirements,
Schools, Veterans, Vocational
education, Vocational rehabilitation.

Approved: January 11, 1995.
Jesse Brown,
Secretary of Veterans Affairs.

For the reason set forth in the

preamble, 38 CFR, Part 21, is amended
as follows:

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

Subpart A—Vocational Rehabilitation
Under U.S.C. Chapter 31

1. The authority citation for part 21,
subpart A is revised to read as follows:

Authority: 38 U.S.C. 501(a); 38 U.S.C.
3108.

2.In §21.260, paragraph (b) is revised
to read as follows:

§21.260 Subsistence allowance.
* * * * *

(b) Rate of payment. Subsistence
allowance is paid at the following rates
effective October 1, 1994.

MONTHLY RATE OF SUBSISTENCE ALLOWANCE

Addt’lf
No de- One de- Two de- amount for
Type of program pendents pendent pendents T:)%%%gr?t-
over two
Institutional 1:
FUIHEIMIE ettt ettt b e r b n e be e e $374.93 $465.08 $548.05 $39.95
¥4 time 281.71 349.32 409.76 30.73
Y2 time 188.49 233.56 274.54 20.49
Nonpay on-job training in a Federal, state, or local agency, training in the home; vocational
course in a rehabilitation facility or sheltered workshop; independent instructor:
FUI-EIME ONIY ettt ettt ee s 374.93 465.88 548.05 39.95
Nonpay work experience in a Federal, state or local agency:
FUIHEIME et 374.93 465.08 548.05 39.95
S Z 1111 T TS OSSPV UP TP RPPTPRPPRUPOPRPRION 281.71 349.32 409.76 30.73
B2 HIMIE et ns 188.49 233.56 27454 20.49
Farm cooperative, apprenticeship, or other on-job training 2:
FUI-TIME ONIY oo e et e e et e e et e e e enteeeesnteeeeneeeeannneeannnes 327.81 396.44 456.88 29.71
Combination of Institutional and OJT (Full-time only):
Institutional greater than ¥z time 374.93 465.08 548.05 39.95
OJT greater than Y2 tIME ......coouiiiiiiiee e e e snree e 327.81 396.44 456.88 29.71
Non-farm cooperative (Full-time only):
INSHEULIONEI ...ttt sb et ee s 374.93 465.08 548.05 39.95
ONJOD s 327.81 396.44 456.88 29.71
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MONTHLY RATE OF SUBSISTENCE ALLOWANCE—Continued

Addt'l

No de- One de- Two de- amount for

Type of program each de-

pendents pendent pendents pendent

over two

Improvement of rehabilitation potential:

FUI-EIME ONIY ettt ettt et e e et e e s eab e e e s bre e e e sneeeannes 374.93 465.08 548.05 39.95
2 11111 TSP TRV PPTP 281.71 349.32 409.76 30.73
B2 11121 PP PPRRPRSPPN 188.49 233.56 274.54 20.49
EzZ 8 (11 1T USRS 94.24 116.78 137.27 10.24

1For measurement of rate of pursuit, see §821.4270 through 21.4275.
2For on-job training, subsistence allowance may not exceed the difference between the monthly training wage, not including overtime, and the
entrance journeyman wage for the veteran’s objective.
3The quarter-time rate may be paid only during extended evaluation. (Authority: 38 U.S.C. 3108; Pub. L. 102-568)

* * * * *

[FR Doc. 95-1659 Filed 1-23-95; 8:45 am]
BILLING CODE 8320-01-P-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 43-3-6704; FRL-5138-5]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision, Santa
Barbara County Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing the approval
of revisions to the California State
Implementation Plan (SIP) proposed in
the Federal Register on August 11,
1994. The revisions concern a rule from
the Santa Barbara County Air Pollution
Control District (SBCAPCD). This
approval action will incorporate this
rule into the federally approved SIP.
The intended effect of approving this
rule is to regulate emissions of volatile
organic compounds (VOCs) in
accordance with the requirements of the
Clean Air Act, as amended in 1990
(CAA or the Act). The revised rule
controls VOC emissions from organic
liquid loading facilities. Thus, EPA is
finalizing the approval of this revision
into the California SIP under provisions
of the CAA regarding EPA action on SIP
submittals, SIPs for national primary
and secondary ambient air quality
standards and plan requirements for
nonattainment areas.

EFFECTIVE DATE: This final rule is
effective on February 23, 1995.
ADDRESSES: Copies of the rule and EPA’s
evaluation report for the rule are
available for public inspection at EPA’s
Region IX office during normal business

hours. Copies of the submitted rule are

available for inspection at the following

locations:

Rulemaking Section (A-5-3), Air and
Toxics Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105

Environmental Protection Agency, Air
Docket (6102), 401 “M” Street, SW.,
Washington, DC 20460

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 ““L”’ Street,
Sacramento, CA 95814

Santa Barbara County Air Pollution
Control District, 26 Castilian Drive,
Suite B-23, Goleta, CA 93117.

FOR FURTHER INFORMATION CONTACT:

Duane F. James, Rulemaking Section,

Air and Toxics Division, U.S.

Environmental Protection Agency,

Region 1X, 75 Hawthorne Street, San

Francisco, CA 94105-3901, Telephone:

(415) 744-1191.

SUPPLEMENTARY INFORMATION:

Background

On August 11, 1994, in 59 FR 41263,
EPA proposed to approve the following
rule into the California SIP: SBCAPCD’s
Rule 346, “*Loading of Organic Cargo
Vessels” (the NPRM). Rule 346 was
adopted by the SBCAPCD on October
13, 1992. The rule was submitted by the
California Air Resources Board to EPA
on January 11, 1993, and was submitted
in response to EPA’s 1988 SIP-Call and
the CAA section 182(a)(2)(A)
requirement that nonattainment areas
fix their reasonably available control
technology (RACT) rules for ozone in
accordance with EPA guidance that
interpreted the requirements of the pre-
amendment Act. A detailed discussion
of the background for the above rule and
nonattainment area is provided in the
NPRM cited above.

EPA has evaluated the above rule for
consistency with the requirements of
the CAA and EPA regulations and EPA

interpretation of these requirements as
expressed in the various EPA policy
guidance documents referenced in the
NPRM cited above. EPA has found that
the rule meets the applicable EPA
requirements. A detailed discussion of
the rule provisions and evaluations has
been provided in the NPRM and in the
technical support document (TSD)
available at EPA’s Region IX office,
dated January 28, 1994.

Response to Public Comments

A 30-day public comment period was
provided in the NPRM. EPA received no
comments on Rule 346.

EPA Action

EPA is finalizing this action to
approve the above rule for inclusion
into the California SIP. EPA is
approving the submittal under section
110(k)(3) as meeting the requirements of
section 110(a) and Part D of the CAA.
This approval action will incorporate
this rule into the federally approved
SIP. The intended effect of approving
this rule is to regulate emissions of
VOCs in accordance with the
requirements of the CAA.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Regulatory Process

The OMB has exempted this action
from review under Executive Order
12866.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
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Reporting and recordkeeping
requirements, Volatile organic
compounds.

Note: Incorporation by reference of the
State Implementation Plan for the State of

California was approved by the Director of
the Federal Register on July 1, 1982.

Dated: January 3, 1995.
Felicia Marcus,
Regional Administrator.
Part 52, chapter |, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart F—California

2. Section 52.220 is amended by
adding paragraph (c)(191)(i)(B) to read
as follows:

§52.220 Identification of plan.
* * * * *

(C) * * *

(191) * * x

i * * *

(B) Santa Barbara County Air
Pollution Control District.

(1) Rule 346, adopted on October 13,
1992.
* * * * *
[FR Doc. 95-1687 Filed 1-23-95; 8:45 am]
BILLING CODE 6560-50-W

40 CFR Part 70
[CO-001; FRL-5143-5]
Clean Air Act Final Interim Approval of

Operating Permits Program; State of
Colorado

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final interim approval.

SUMMARY: The EPA is promulgating
interim approval of the Operating
Permits Program submitted by the State
of Colorado for the purpose of
complying with Federal requirements
for an approvable State Program to issue
operating permits to all major stationary
sources, and to certain other sources.
EFFECTIVE DATE: February 23, 1995.
ADDRESSES: Copies of the State’s
submittal and other supporting
information used in developing the final
interim approval are available for
inspection during normal business
hours at the following location: U.S.
Environmental Protection Agency,
Region 8, 999 18th Street, suite 500,
Denver, Colorado 80202.

FOR FURTHER INFORMATION CONTACT:
Laura Farris, BART-AP, U.S.
Environmental Protection Agency,
Region 8, 999 18th Street, suite 500,
Denver, Colorado 80202, (303) 294—
7539.

SUPPLEMENTARY INFORMATION:

I. Background and Purpose

A. Introduction

Title V of the 1990 Clean Air Act
Amendments (sections 501-507 of the
Clean Air Act (‘‘the Act’)), and
implementing regulations at 40 Code of
Federal Regulations (CFR) part 70 (part
70) require that States develop and
submit operating permits programs to
EPA by November 15, 1993, and that
EPA act to approve or disapprove each
program within 1 year after receiving
the submittal. The EPA’s program
review occurs pursuant to section 502 of
the Act and the part 70 regulations,
which together outline criteria for
approval or disapproval. Where a
program substantially, but not fully,
meets the requirements of part 70, EPA
may grant the program interim approval
for a period of up to 2 years. If EPA has
not fully approved a program by 2 years
after the November 15, 1993 date, or by
the end of an interim program, it must
establish and implement a Federal
program.

On October 14, 1994, EPA published
a Federal Register document proposing
interim approval of the Operating
Permits Program for the State of
Colorado (PROGRAM). See 59 FR
52123. The EPA received adverse
comments on this proposed interim
approval, which are summarized and
addressed below. In this rulemaking
EPA is taking final action to promulgate
interim approval of the Colorado
PROGRAM.

Il. Final Action and Implications

A. Analysis of State Submission

The Governor of Colorado submitted
an administratively complete title V
Operating Permit Program for the State
of Colorado on November 5, 1993. The
Colorado PROGRAM, including the
operating permit regulations (part C of
Regulation No. 3), substantially meets
the requirements of 40 CFR 70.2 and
70.3 with respect to applicability; 40
CFR 70.4, 70.5, and 70.6 with respect to
permit content including operational
flexibility; 40 CFR 70.5 with respect to
complete application forms and criteria
which define insignificant activities; 40
CFR 70.7 with respect to public
participation and minor permit
modifications; and 40 CFR 70.11 with
respect to requirements for enforcement
authority.

Comments noting deficiencies in the
Colorado PROGRAM were sent to the
State in a letter dated April 8, 1994. The
deficiencies were segregated into those
that require corrective action prior to
interim PROGRAM approval, and those
that require corrective action prior to
full PROGRAM approval. The State
committed to address the deficiencies
that require corrective action prior to
interim PROGRAM approval in a letter
dated May 12, 1994, and subsequently
held a public hearing to consider and
finalize these changes on August 18,
1994. EPA has reviewed these changes
and has determined that they are
adequate to allow for interim approval.
One issue noted in the April 8th letter
related to insignificant activities that
requires further corrective action prior
to full PROGRAM approval is discussed
below in section C “Final Action.” An
additional deficiency that requires
corrective action prior to full
PROGRAM approval regarding the
implementation of section 112(r) of the
Act is also discussed below in section
C “Final Action.”

B. Response to Comments

The comments received on the
October 14, 1994 Federal Register
document proposing interim approval of
the Colorado PROGRAM, and EPA’s
response to those comments, are as
follows:

Comment #1: The commenter
objected to EPA’s proposed approval of
Colorado’s preconstruction permitting
program for purposes of implementing
section 112(g) of the Act during the
transition period between PROGRAM
approval and adoption of a State rule
implementing EPA’s section 112(g)
regulations. The commenter argued that
there is no legal basis for delegating to
Colorado the section 112(g) program
until EPA has promulgated a section
112(g) regulation and the State has a
section 112(g) program in place. In
addition, the commenter argued that the
Colorado PROGRAM fails to address
critical threshold questions of when an
emission increase is greater than de
minimis and when, if it is, it has been
offset satisfactorily.

EPA Response: EPA disagrees with
the commenter’s contention that section
112(g) cannot take effect until after EPA
has promulgated implementing
regulations. The statutory language in
section 112(g)(2) prohibits the
modification, construction, or
reconstruction of a hazardous air
pollutant (HAP) source after the
effective date of a title VV program unless
a Maximum Achievable Control
Technology (MACT) standard
(determined on a case-by-case basis, if
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necessary) is met. The plain meaning of
this provision is that implementation of
section 112(g) is a title V requirement of
the Act and that the prohibition takes
effect upon EPA’s approval of the State’s
PROGRAM regardless of whether EPA
or a state has promulgated
implementing regulations.

The EPA has acknowledged that states
may encounter difficulties
implementing section 112(g) prior to the
promulgation of final EPA regulations
and has provided guidance on the
112(g) process (see April 13, 1993
memorandum entitled, “Title V Program
Approval Criteria for Section 112
Activities” and June 28, 1994
memorandum entitled, “*‘Guidance for
Initial Implementation of Section
112(g),” signed by John Seitz, Director
of the Office of Air Quality Planning
and Standards). In addition, EPA has
issued guidance, in the form of a
proposed rule, which may be used to
determine whether a physical or
operational change at a source is not a
modification either because it is below
de minimis levels or because it has been
offset by a decrease of more hazardous
emissions. See 59 FR 15004 (April 1,
1994). EPA believes the proposed rule
provides sufficient guidance to Colorado
and their sources until such time as
EPA’s section 112(g) rulemaking is
finalized and subsequently adopted by
the State.

The EPA is aware that Colorado lacks
a program designed specifically to
implement section 112(g). However,
Colorado does have a preconstruction
review program that can serve as a
procedural vehicle for establishing a
case-by-case MACT or offset
determination and making these
requirements federally enforceable. The
EPA wishes to clarify that Colorado’s
preconstruction review program may be
used for this purpose during the
transition period to meet the
requirements of section 112(g).

Note that in the notice of proposed
interim approval of Colorado’s
PROGRAM, EPA referred to part B of
Colorado Regulation No. 3 as the
location of Colorado’s preconstruction
permitting program. While this is the
correct citation in Colorado’s current
version of Regulation No. 3 (which was
recently revised and reorganized), EPA
has not yet approved the recent
revisions and reorganization as part of
the State Implementation Plan (SIP).
However, EPA has approved the State’s
preconstruction permitting program as
part of the SIP under the previous
organization of Regulation No. 3, and
EPA believes Colorado’s
preconstruction permitting program is
adequate to meet the requirements of

section 112(g). Specifically, section
I11.A.1. of the EPA-approved version of
Regulation No. 3 requires that a
preconstruction permit be obtained for
construction or modification of a
stationary source. ‘‘Stationary source’ is
defined in Colorado’s Common
Provisions Regulation as “‘any building,
structure, facility, or installation...which
emits any air pollutant regulated under
the Federal Act.” “Air pollutant” is
defined very broadly by the State and
would consequently include all HAPs.
Thus, the State has adequate authority
to issue preconstruction permits to new
and modified sources of HAPs and,
because the State’s preconstruction
permitting program has been approved
as part of the SIP, these permits would
be considered federally enforceable.

Another consequence of the fact that
Colorado lacks a program designed
specifically to implement 112(g) is that
the applicability criteria found in its
preconstruction review program may
differ from the criteria in section 112(g).
EPA will expect Colorado to utilize the
statutory provisions of section 112(g)
and the proposed rule as guidance in
determining when case-by-case MACT
or offsets are required. As noted in the
June 28, 1994 guidance, EPA intends to
defer wherever possible to a State’s
judgement regarding applicability
determinations. This deference must be
subject to obvious limitations. For
instance, a physical or operational
change resulting in a net increase in
HAP emissions above 10 tons per year
could not be viewed as a de minimis
increase under any interpretation of the
Act. In such a case, the EPA would
expect Colorado to issue a
preconstruction permit containing a
case-by-case determination of MACT.

Comment #2: The commenter asserted
that Colorado has authority to issue
preconstruction permits only to sources
of HAPs that are components of criteria
pollutants, such as PM-10 and volatile
organic compounds (VOCs).

EPA Response: EPA disagrees with
this assertion. As described above, EPA
believes the State’s preconstruction
permitting program requires permits for
all new and modified sources of HAPs.
The exemptions to the construction
permitting requirements in section Il1.D.
of the EPA-approved version of
Regulation No. 3 support this claim, in
that many of the exemptions specifically
clarify that the construction permit
exemptions do not apply to HAPs, and
HAPs are defined in the Common
Provisions Regulation as including all of
those pollutants listed in section 112(b)
of the Act. Therefore, EPA believes that,
until the 112(g) rule has been
promulgated and adopted by the State,

the State has the authority to issue
preconstruction permits to all new and
modified major sources of HAPs.

Comment #3: Two commenters
expressed concern with the EPA
proposal to consider Colorado’s law
(S.B. 94-139) preventing the admission
of voluntary environmental audit
reports as evidence in any civil,
criminal or administrative proceeding as
“wholly external’ to Colorado’s
PROGRAM and asserted that these
provisions are consistent with
congressional intent and EPA policy,
and the Federal Government should not
interfere in the State’s interpretation
and exercise of its own prosecutorial
discretion. In addition, one commenter
also stated that, absent the audit
privilege, it would be unlikely that
voluntarily disclosed information would
be identified and further indicated that,
although title V may be delegated by
EPA, such delegation does not preempt
or require the State to defend its laws to
EPA.

EPA Response: EPA did not identify
this as an approval issue and stated that
it is not clear at this time what effect
this privilege might have on title V
enforcement actions. A national
position on approval of environmental
programs in states which adopt statutes
that confer an evidentiary privilege for
environmental audit reports is being
established by EPA. Further, EPA
disagrees with the commenter’s
interpretation of congressional intent
and EPA policy. Congressional intent
was to encourage owners and operators
to do self-auditing and correct any
problems expeditiously, but this is not
the same as providing an evidentiary
privilege and enforcement shield.
Congress could have provided such a
privilege and shield in the Act, but did
not. Section 113 of the Act and title V
contain no exceptions for withholding
self-auditing reports as evidence in any
enforcement proceeding. Likewise, 40
CFR part 70 contains no such
exceptions. Also, EPA disagrees with
the commenter’s assumption that,
absent the audit privilege provided by
Colorado law, it is unlikely that
voluntarily disclosed information would
otherwise be identified. For example,
section 114 of the Act gives EPA the
authority to issue information requests
and requires disclosure of information
regardless of whether it is generated
through a self-audit. Colorado has
similar authority. EPA agrees that
Colorado has the authority to adopt its
own laws regarding environmental
matters as long as the area has not been
preempted by Congress. However, title
V of the Act and the part 70 regulations
give EPA the responsibility to ensure
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that states implement their operating
permit programs in accordance with
title V and part 70. Thus, if Colorado’s
self-audit privilege impedes Colorado’s
ability to implement and enforce its
PROGRAM consistent with title V and
part 70, EPA may find it necessary to
withdraw its approval of the Colorado
PROGRAM.

Comment #4: Two commenters
objected to EPA’s requirement that the
State obtain EPA approval of any new
additions to Colorado’s list of
insignificant activities before such
exemptions can be utilized by a source.
One commenter stated that the State’s
administrative process was for adding
new exemptions to the State’s Air
Pollution Emission Notice (APEN)
requirements (which is a State program
separate from the part 70 operating
permit program) and not for adding new
insignificant activities to be exempt
from part 70 permitting requirements.

EPA Response: 40 CFR 70.5(c)
requires EPA approval for lists of
insignificant activities identified in a
state’s title V operating permit program.
States have discretion to develop such
lists but EPA is required to review and
approve these lists initially during the
program review and later during
implementation as states seek to add
new exemptions to the list. Section
70.5(c) states, in part, “the
Administrator may approve as part of a
State program a list of insignificant
activities and emissions levels . . .”
[emphasis added]. Thus, EPA is not
interfering with Colorado’s legitimate
exercise of discretion but is merely
requiring Colorado to include EPA
review and approval when amending its
PROGRAM so it is consistent with 40
CFR 70.5(c). In addition, EPA agrees
with the commenter that Colorado’s
Exemption From APEN Requirements
(Regulation 3, section 11.D.1. of part A)
is separate from title V’s insignificant
activities list and additions or changes
to the list would not be effective until
approved by the Colorado Air Quality
Control Commission as a revision to
Regulation 3. However, Regulation 3,
part A, section I1.D.5. specifically states
that “‘any person may request the
Division to examine a particular source
category or activity for exemption from
APEN or permit requirements”
[emphasis added]. Thus, this provision
would allow Colorado to add new
exemptions from permit requirements
(which could include part 70 operating
permit requirements) without requiring
EPA review and approval. This is
inconsistent with title V requirements
and must be corrected to include EPA
review and approval.

Comment #5: The commenter
objected to EPA'’s statement that
Colorado’s PROGRAM *‘should” define
the meaning of “prompt” as used in the
requirements for reporting deviations
from applicable requirements, but that
an “‘acceptable alternative” is for the
State to define “prompt” in each
individual permit. The commenter
stated that EPA should not deny interim
or full approval to any title V operating
permit program on grounds that it
allows for defining “prompt” in the
permit and that several earlier interim
approval notices must be revised.

EPA Response: EPA stated in the
Federal Register notice proposing
interim approval of the Colorado
PROGRAM that it believes that
“prompt” should be defined in the
PROGRAM regulations for purposes of
administrative efficiency and clarity.
However, EPA agrees that the State can
define “prompt” for deviation reporting
in each individual permit but cautioned
that EPA may veto permits that do not
contain sufficiently prompt reporting of
deviations. This was not identified as an
approval issue. In addition, it would be
inappropriate in this notice to comment
on how the definition of “prompt’ was
handled in notices for other states’ part
70 approvals.

Comment #6: The commenter
expressed concern with EPA’s statement
that the contents of risk management
plans are not considered an applicable
requirement at this time but that
rulemaking is ongoing and changes to
the State PROGRAM may be necessary
to comply with new or supplemental
section 112(r) rulemaking. The
commenter believes that risk
management plans should not be subject
to permit revision procedures under
title V. The commenter also supports
Colorado’s position that it will only
implement the accidental release
prevention program under section 112(r)
if Federal funds are available and
further notes that the State has no
authority under title V to use permit
fees to fund risk management plan
implementation.

EPA Response: Guidance issued April
13, 1993 (a memorandum from John
Seitz entitled: “Title V Program
Approval Criteria for Section 112
Activities”) states that when general
statutory authority to issue permits
implementing title V is present, but the
Attorney General is unable to certify
explicit legal authority to carry out
specific section 112 requirements at the
time of PROGRAM submittal, the
Governor may instead submit
commitments to adopt and implement
applicable section 112 requirements.
The memo further states that the EPA

will rely on these commitments in
granting part 70 program approvals
provided the underlying legislative
authority would not prevent the State
from meeting the commitments.
Another guidance memorandum issued
June 24, 1994 (from John Seitz and Jim
Makris entitled: ““Relationship between
the Part 70 Operating Permit Program
and section 112(r)"’) states that the final
risk management program rule, which
has not been promulgated at this time,
will likely expand the scope of section
112(r) applicable requirements for
sources. If Colorado’s funding
restriction is incompatible with the final
section 112(r) rule, the State must
eliminate this restriction from their
legislation.

Comment #7: The commenter
expressed a general concern that,
“Although Colorado chooses not to
provide explicit variances through its
operating permit program, EPA should
acknowledge that the state retains
enforcement discretion for any violation
of permit requirements.”

EPA Response: As the commenter
noted, Colorado does not include
variances in its PROGRAM. 40 CFR part
70 does not allow states to grant
variances from title V requirements.
EPA recognizes that title V permits may
include compliance schedules for
sources which are out of compliance
with applicable requirements. However,
such measures to bring a source into
compliance are not the same as
variances, which normally provide a
complete exemption from a
requirement. EPA also recognizes that
Colorado may exercise enforcement
discretion when addressing permit
violations, but such discretion is not
unlimited.

Comment #8: The commenter
objected to EPA granting interim
approval of Colorado’s PROGRAM
because the Colorado SIP, according to
the commenter, has not been corrected
to conform with the National Ambient
Air Quality Standard (NAAQS) for
PMjo. The commenter contends that
Colorado’s SIP is based on total
suspended particulate (TSP), which
they believe has no legal or regulatory
basis as an air quality standard. The
commenter also asserts that EPA’s
listing of TSP as a regulated pollutant in
the April 26, 1993 guidance
memorandum entitled “Definition of
Regulated Air Pollutant for Purposes of
Title V" is an error and claims the
correct regulated pollutant should be
total particulate, not TSP. Last, the
commenter stated that “enforcing
policies based on TSP instead of PM1o
violates EPA’s own regional consistency
rule” found in 40 CFR 56.1-56.7.
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EPA Response: EPA disagrees with
the commenter’s claim that the Colorado
SIP has not been revised to conform
with the NAAQS for PM1o. On the
contrary, Colorado has developed
nonattainment plans regulating sources
of PMyo for all of the State’s PM1o
nonattainment areas designated upon
enactment of the 1990 Amendments. All
of those plans have been approved in at
least some form (i.e., full, conditional,
partial, or limited approval) by EPA.
Further, the State has updated its
nonattainment new source review (NSR)
and prevention of significant
deterioration (PSD) permitting
requirements to apply to new and
modified major sources of PMjo, and
these programs require compliance with
the NAAQS (including the PM1o
NAAQS) as a condition of permit
issuance. EPA approved these revisions
to the State’s permitting program as
conforming to the PMio NAAQS on June
17,1992 (57 FR 26997).

However, the State has retained some
requirements pertaining to sources of
TSP, as follows: The State’s PSD
permitting program applies to new and
modified major sources of particulate
matter (of which TSP is a subset), as
well as PM1o. Regulation of such sources
of particulate matter is required by the
Federal PSD permitting regulations.
Also, the State regulates minor sources
of TSP in its minor NSR permitting
regulations, and the State regulations
still include the previous Federal
ambient air quality standard for TSP.
However, on June 24, 1993, when the
State adopted the PM1o NAAQS into its
regulations, the State temporarily
suspended the TSP ambient standard
while the State determines whether to
retain, revise, or delete the TSP
standard. In any case, the State always
has the option of adopting requirements
that are more stringent than the Federal
requirements, as provided by section
116 of the Act. Further, EPA has, in
general, approved State provisions that
are more stringent than the Federal
requirements as part of the SIP if such
provisions can be considered to control
NAAQS (i.e., criteria) pollutants or their
precursors. Colorado’s regulation of TSP
under the minor NSR program and its
TSP ambient air quality standard will
control PMjo emissions, since PMyg is a
component of TSP. Thus, EPA believes
there is legal basis for the State retaining
some controls on TSP in its SIP.

In regard to the comment that TSP is
not a regulated pollutant, the
commenter is correct. As pointed out in
aJune 14, 1993 memorandum from John
Seitz, some EPA guidance documents
have incorrectly used the term “TSP”
interchangeably with “‘particulate

matter emissions.” However, TSP is not
a regulated air pollutant as defined in 40
CFR 70.2. Particulate matter emissions
(of which TSP is a component), on the
other hand, are considered to be
regulated pollutants as defined in 40
CFR 70.2. The EPA notes that
Colorado’s definition of “‘regulated air
pollutant” in its part 70 operating
permit regulations includes both
particulate matter and PM1g, so there is
no flaw relative to this issue which
would prevent interim approval of
Colorado’s PROGRAM. If Colorado also
considers TSP as a regulated pollutant
under its PROGRAM, EPA would have
no concerns with this issue as states’
part 70 programs are generally allowed
to be more stringent than the
corresponding Federal requirements.
Last, EPA does not believe it is violating
the regional consistency rules in 40 CFR
56.1-56.7 by allowing a State to be more
stringent than the corresponding
Federal requirements. As discussed
above, EPA believes section 116 of the
Act provides states with the option of
adopting requirements that are more
stringent than the Federal requirements.
In fact, it has generally been a national
policy to allow state rules to be more
stringent than the Federal requirements,
except in those cases where the Act or
the corresponding Federal regulations
prohibit a state rule from being more
stringent. (For example, some of the
operational flexibility rules in 40 CFR
70.4(b)(12) are a required element of
states’ part 70 programs, and states do
not have the option of prohibiting such
flexibility.) Thus, in this case, EPA
believes it has followed its regional
consistency rules, and the fact that
Colorado’s SIP still regulates TSP does
not impact EPA’s ability to grant interim
approval to Colorado’s PROGRAM.

Comment #9: The commenter
expressed concern that EPA was
requiring the State of Colorado to
authorize automatic annual increases in
spending to administer the State’s
PROGRAM. In addition, the commenter
stated that “‘Colorado may, in the future,
charge whatever fees it wants in
whatever combination it wishes, with or
without any specific, annual fee
escalation mechanism, so long as it can
run the aspects of the Program set forth
in Part 70.9(b)(1).”

EPA Response: EPA disagrees with
the commenter’s assertion that EPA was
requiring Colorado to authorize
automatic annual increases in spending.
EPA simply wished to clarify that,
regardless of the amount of money the
State collects to adequately fund all
reasonable direct and indirect costs of
the PROGRAM, the State Legislature
retains spending authority and must

annually authorize the spending of the
necessary fee revenue by the Permitting
Authority. If adequate spending
authority is not authorized, and the
State is therefore unable to fund all the
reasonable direct and indirect costs of
the PROGRAM, the EPA would be
required to disapprove or withdraw the
part 70 PROGRAM, impose sanctions
and implement a Federal permitting
program. This language was intended to
clarify EPA’s position and was not
considered an issue for interim
approval. In addition, EPA agrees with
the commenter’s statement regarding
Colorado’s authority to levy fees in
whatever combination it wishes so long
as the State can adequately fund its
PROGRAM.

Comment #10: The commenter
requested that EPA’s final interim
approval of the Colorado PROGRAM
clearly reflect OAQPS guidance stating
that preconstruction permits containing
federally enforceable section 112(g)
conditions need not be reopened
subsequent to Colorado’s adoption of
EPA’s final section 112(g) rule.

EPA Response: The June 28, 1994
memorandum entitled “Guidance for
Initial Implementation of Section
112(g)” provides that “if the State issues
a final, federally enforceable
preconstruction permit before the final
section 112(g) rule is promulgated, the
EPA recommends relying on that permit
rather than requiring the permit to be
reopened as a result of the final rule, so
long as the permit reflects compliance
with the requirements of section
112(g).” However, EPA wishes to clarify
the previous guidance statement by
emphasizing that it cannot
unequivocally declare that all existing
federally enforceable preconstruction
permits will not need to be reopened.
EPA does not know which permits, if
any, will need to be reopened until after
the section 112(g) rule is promulgated,
and this will be a case-by-case
determination. Until the section 112(g)
rule is final, EPA will expect states to
implement the section 112(g)
requirements using the guidance that
has been provided.

Comment #11: The commenter stated
that Colorado’s PROGRAM allows
minor New Source Review changes to
be processed as minor permit
modifications under Regulation No. 3,
part C, consistent with EPA’s proposed
interim approval criteria published at 59
FR 44572 (August 29, 1994), and that
EPA’s proposed interim approval
correctly leaves intact Colorado’s
procedures for minor permit
modifications. The commenter also
stated that EPA should not lose sight of
the importance of this flexibility
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between the date of interim approval of
Colorado’s PROGRAM and final
PROGRAM approval. In addition the
commenter believes that classifying
minor new source review changes as
title I modifications would have
disastrous consequences for industry.

EPA Response: EPA does not consider
this an adverse comment regarding
approval of the Colorado PROGRAM
since Colorado has submitted a SIP
revision to their new source review
regulations (Regulation 3, part B) which
will enable minor modifications to be
processed under the title V minor
permit modification procedures.
However, the commenter should note
that EPA has not yet acted on this SIP
revision and therefore, it is not currently
available. EPA expects to approve this
SIP revision before processing
Colorado’s full PROGRAM approval. In
addition, the broader issue of whether
or not minor new source review changes
should be classified as title |
modifications must be addressed at the
National level.

Comment #12: The commenter
submitted comments it had previously
filed on the proposed part 70 rule and
stated that it objected to the interim
approval of the Colorado PROGRAM for
the same reasons it had objected to the
part 70 rule itself.

EPA Response: EPA believes the
appropriate forum for pursuing
objections to the legal validity of the
part 70 rule is through a petition for
review of the rule brought in the D.C.
Circuit Court of Appeals. EPA notes that
this commenter has filed such a
petition. However, unless and until the
part 70 rule is revised, EPA must
evaluate programs according to the rule
that is in effect.

C. Final Action

The EPA is promulgating interim
approval of the PROGRAM submitted by
the State of Colorado on November 5,
1993. The State must make the
following changes to receive full
PROGRAM approval:

(1) The State must revise its
administrative process in section 11.D.5
of part A of Regulation 3, for adding
additional exemptions to the
insignificant activities list, to require
approval by the EPA of any new
exemptions before such exemptions can
be utilized by a source.

(2) The State must revise the Colorado
Air Quality Control Act (25-7-109.6(5))
to remove the condition that an
accidental release prevention program
pursuant to section 112(r) of the Act
will only be implemented if Federal
funds are available.

Refer to the technical support
document accompanying this
rulemaking for a detailed explanation of
each PROGRAM deficiency.

In Colorado’s part 70 program
submission, the State did not seek part
70 PROGRAM approval within the
exterior boundaries of Indian
Reservations in Colorado. The scope of
Colorado’s part 70 program approved in
this notice applies to all part 70 sources
(as defined in the approved PROGRAM)
within the State, except the following:
any sources of air pollution located in
“Indian Country,” as defined in 18
U.S.C. 1151, including the Southern Ute
Indian Reservation and the Ute
Mountain Ute Indian Reservation, or
any other sources of air pollution over
which an Indian Tribe has jurisdiction.
See, e.g., 59 FR 55813, 55815-55818
(Nov. 9, 1994). The term “Indian Tribe”
is defined under the Act as “‘any Indian
Tribe, band, nation, or other organized
group or community, including any
Alaska Native village, which is federally
recognized as eligible for the special
programs and services provided by the
United States to Indians because of their
status as Indians.” See section 302(r) of
the CAA; see also 59 FR 43955, 43962
(Aug. 25, 1994); 58 FR 54364 (Oct. 21,
1993).

In not extending the scope of
Colorado’s approved PROGRAM to
sources located in ““Indian Country,”
EPA is not making a determination that
the State either has adequate
jurisdiction or lacks jurisdiction over
such sources. Should the State of
Colorado choose to seek PROGRAM
approval within “Indian Country,” it
may do so without prejudice. Before
EPA would approve the State’s part 70
PROGRAM for any portion of “Indian
Country,” EPA would have to be
satisfied that the State has authority,
either pursuant to explicit
Congressional authorization or
applicable principles of Federal Indian
law, to enforce its laws against existing
and potential pollution sources within
any geographical area for which it seeks
program approval, that such approval
would constitute sound administrative
practice, and that those sources are not
subject to the jurisdiction of any Indian
Tribe.

This interim approval, which may not
be renewed, extends until February 24,
1997. During this interim approval
period, the State of Colorado is
protected from sanctions, and EPA is
not obligated to promulgate, administer
and enforce a Federal operating permits
program in the State of Colorado.
Permits issued under a program with
interim approval have full standing with
respect to part 70, and the 1-year time

period for submittal of permit
applications by subject sources begins
upon the effective date of this interim
approval, as does the 3-year time period
for processing the initial permit
applications.

If the State of Colorado fails to submit
a complete corrective PROGRAM for
full approval by August 24, 1996, EPA
will start an 18-month clock for
mandatory sanctions. If the State of
Colorado then fails to submit a
corrective PROGRAM that EPA finds
complete before the expiration of that
18-month period, EPA will be required
to apply one of the sanctions in section
179(b) of the Act, which will remain in
effect until EPA determines that the
State of Colorado has corrected the
deficiency by submitting a complete
corrective PROGRAM. Moreover, if the
Administrator finds a lack of good faith
on the part of the State of Colorado, both
sanctions under section 179(b) will
apply after the expiration of the 18-
month period until the Administrator
determined that the State of Colorado
had come into compliance. In any case,
if, six months after application of the
first sanction, the State of Colorado still
has not submitted a corrective
PROGRAM that EPA has found
complete, a second sanction will be
required.

If EPA disapproves the State of
Colorado’s complete corrective
PROGRAM, EPA will be required to
apply one of the section 179(b)
sanctions on the date 18 months after
the effective date of the disapproval,
unless prior to that date the State of
Colorado has submitted a revised
PROGRAM and EPA has determined
that it corrected the deficiencies that
prompted the disapproval. Moreover, if
the Administrator finds a lack of good
faith on the part of the State of
Colorado, both sanctions under section
179(b) shall apply after the expiration of
the 18-month period until the
Administrator determines that the State
of Colorado has come into compliance.
In all cases, if, six months after EPA
applies the first sanction, the State of
Colorado has not submitted a revised
PROGRAM that EPA has determined
corrects the deficiencies, a second
sanction is required.

In addition, discretionary sanctions
may be applied where warranted any
time after the expiration of an interim
approval period if the State of Colorado
has not timely submitted a complete
corrective PROGRAM or EPA has
disapproved its submitted corrective
PROGRAM. Moreover, if EPA has not
granted full approval to the Colorado
PROGRAM by the expiration of this
interim approval and that expiration
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occurs after November 15, 1995, EPA
must promulgate, administer and
enforce a Federal permits program for
the State of Colorado upon interim
approval expiration.

Requirements for approval, specified
in 40 CFR 70.4(b), encompass section
112(1)(5) requirements for approval of a
program for delegation of section 112
standards as promulgated by EPA as
they apply to part 70 sources. Section
112(1)(5) requires that the State’s
program contain adequate authorities,
adequate resources for implementation,
and an expeditious compliance
schedule, which are also requirements
under part 70. Therefore, the EPA is also
promulgating approval under section
112(1)(5) and 40 CFR 63.91 of the State’s
program for receiving delegation of
section 112 standards that are
unchanged from Federal standards as
promulgated. This program for
delegations only applies to sources
covered by the part 70 PROGRAM.

I11. Administrative Requirements
A. Docket

Copies of the State’s submittal and
other information relied upon for the
final interim approval, including public
comments received and reviewed by
EPA on the proposal, are maintained in
a docket at the EPA Regional Office. The
docket is an organized and complete file
of all the information submitted to, or
otherwise considered by, EPA in the
development of this final interim
approval. The docket is available for
public inspection at the location listed
under the ADDRESSES section of this
document.

B. Executive Order 12866

The Office of Management and Budget
has exempted this action from Executive
Order 12866 review.

C. Regulatory Flexibility Act

The EPA’s actions under section 502
of the Act do not create any new
requirements, but simply address
operating permits programs submitted
to satisfy the requirements of 40 CFR
part 70. Because this action does not
impose any new requirements, it does
not have a significant impact on a
substantial number of small entities.

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Dated: January 13, 1995.
Jack McGraw,
Acting Regional Administrator.

Part 70, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 70—[AMENDED]

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

2. Appendix A to part 70 is amended
by adding the entry for Colorado in
alphabetical order to read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *

Colorado

(a) Colorado Department Health—Air
Pollution Control Division: submitted
on November 5, 1993; effective on [date
30 days after date of publication];
interim approval expires February 24,
1997.

(b) [Reserved]

* * * * *

[FR Doc. 95-1736 Filed 1-23-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 300
[FRL-5143-3]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List Update

AGENCY: Environmental Protection
Agency.

ACTION: Notice of deletion of the Suffolk
City landfill site from the National
Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
the Suffolk City Landfill in Suffolk,
Virginia, from the National Priorities
List (NPL). The NPL is Appendix B of
40 CFR part 300 which is the National
Oil and Hazardous Substances Pollution
Contingency Plan (NCP), which EPA
promulgated pursuant to Section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, as amended (CERCLA).
EPA has determined that all appropriate
CERCLA response actions have been
implemented and that no further
CERCLA response actions are
appropriate. Moreover, EPA has
determined that response actions
conducted at the Site to date have been
protective of public health, welfare, and
the environment. The Commonwealth of
Virginia has concurred with these
determinations.

EFFECTIVE DATE: January 11, 1995.

FOR FURTHER INFORMATION CONTACT:
Ronnie M. Davis, US EPA Region 3, 841
Chestnut Building, Philadelphia, PA
19107; (215) 597-1727.

SUPPLEMENTARY INFORMATION: The Site
to be deleted from the NPL is the
“Suffolk City Landfill Site,” Suffolk
City, Virginia. A Notice of Intent to
Delete for this Site was published on
October 20, 1994 (59 FR 52949). The
initial closing date for public comment
was November 21, 1994. EPA extended
the comment period through December
8, 1994. EPA received no comments
during the comment period.

EPA identifies sites which appear to
present a significant risk to public
health, welfare, or the environment and
maintains the NPL as a list of the most
serious of those sites. Sites on the NPL
may be the subject of remedial response
actions financed using the Hazardous
Substances Response Trust Fund
(Fund). Any site deleted from the NPL
remains eligible for Fund-financed
remedial actions in the unlikely event
that conditions at the site warrant such
action. Section 300.424(e)(3) of the NCP,
40 CFR 300.424(e)(3), provides that in
the event of a significant release from a
site deleted from the NPL, the site shall
be restored to the NPL without
application of the Hazard Ranking
System, one of the means by which a
site may be promulgated to the NPL.
Deletion of a site from the NPL does not
affect responsible party liability or
impede agency efforts to recover costs
associated with response actions.

List of Subjects in 40 CFR Part 300

Environmental protection, Hazardous
waste.

Dated: January 11, 1995.
Peter H. Kostmayer,

Regional Administrator, Environmental
Protection Agency, Region IlI.

40 CFR part 300 is amended as
follows:

PART 300—[AMENDED]

1. The authority citation for part 300
continues to read as follows:

Authority: 42 U.S.C. 9601-9657; 33 U.S.C.
1321(c)(2); E.O. 11735, 38 FR 21243; E.O.
12580, 52 FR 2923; E.O. 12777, 56 FR 54747.

Appendix B—[Amended]
2. Table 1 of appendix B is amended

by removing the site for the Suffolk City
Landfill Site, Suffolk City, Virginia.

[FR Doc. 95-1739 Filed 1-23-95; 8:45 am]
BILLING CODE 6560-50-M
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 61

[CC Docket No. 93-197, FCC 95-18]

Revisions to Price Cap Rules for AT&T
Corp.

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This action is taken to remove
commercial service from price cap
regulation. The Commission feels that
there is sufficient evidence to conclude
that American Telephone and
Telegraph’s (AT&T’s) commercial long
distance services are subject to
substantial competition. It is intended
that this action will provide streamlined
regulation for commercial service.

EFFECTIVE DATE: February 23, 1995.

FOR FURTHER INFORMATION CONTACT:
Suzan Friedman, (202) 418-1530.

SUPPLEMENTARY INFORMATION: On
January 12, 1995, the Commission
adopted and released a Report and
Order in CC Docket No. 93-197 revising
the Commission’s Rules on Price Cap
rules for AT&T. This Order removes
commercial services from price cap
regulation and initiates streamlined
regulation for those services. The
commercial services classification was
created by AT&T pursuant to Section
201(b) of the Communications Act. It
permits the creation of specific
classifications of services, including
commercial. Commercial services refers
to services used by AT&T’s customers
who are classified as business, as
opposed to residential customers by
local telephone companies.

The full text of this item is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239) of the
Federal Communications Commission,
1919 M Street NW., Washington, DC
20554. The complete text of this
decision may also be purchased from
the Commission’s duplicating
contractor, International Transcription
Service, Inc., 2100 M Street, NW., Suite
140, Washington, DC 20037, (202) 857—
3800.

List of Subjects in 47 CFR Part 61

Communications common carriers,
Reporting and recordkeeping
requirements, Telegraph, Telephone.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Amendment to the Commission’s Rules

Part 61 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 61—TARIFFS

1. The authority citation for Part 61
continues to read as follows:

Authority: Sec. 4, Stat. 1066, as amended;
47 U.S.C. 154. Interpret or apply sec. 203, 48
Stat. 1070; 47 U.S.C. 203.

2.1n §61.42, paragraphs (a)(1) and
(b)(1) are amended by removing the
words “and small business” and
paragraph (c) is amended by
redesignating paragraph (c)(17) as
paragraph (c)(18) and adding a new
paragraph (c)(17) to read as follows:

§61.42 Price cap baskets and service

categories.
* * * * *

(C) * X *

(17) Commercial services.
* * * * *

[FR Doc. 95-1713 Filed 1-23-95; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF DEFENSE
48 CFR Part 235

Defense Federal Acquisition
Regulation Supplement; Manufacturing
Science and Technology Program

AGENCIES: Department of Defense (DoD).

ACTION: Interim rule with request for
comments.

SUMMARY: The Department of Defense is
revising the Defense FAR Supplement to
require competition and cost-sharing for
acquisitions under the Manufacturing
Science and Technology Program.
DATES: Effective date: January 17, 1995.
Comment date: Comments on the
interim rule should be submitted in
writing at the address shown below on
or before March 27, 1995, to be
considered in the formulation of a final
rule.
ADDRESSES: Interested parties should
submit written comments to: Defense
Acquisition Regulation Council, ATTN:
Mr. Richard G. Layser, PDUSD(A&T)DP/
DAR, IMD 3D139, 3062 Defense
Pentagon, Washington, DC 20301-3062.
Telefax Number (703) 602—0350. Please
cite DFARS Case 94-D307 in all
correspondence.
FOR FURTHER INFORMATION CONTACT:
Mr. Rick Layser, (703) 602—-0131.

SUPPLEMENTARY INFORMATION:
A. Background

Section 256 of the National Defense
Authorization Act for Fiscal Year 1995
(Public Law 103-337) requires that
competitive procedures be used in
awarding contracts under the
Manufacturing arrangement be used
unless an alternative is approved by the
Secretary of Defense. This interim
DFARS rule implements these
requirements.

B. Determination To Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
to issue this rule as an interim rule.
Compelling reasons exist to promulgate
this rule without prior opportunity for
public comment because Section 256 of
the National Defense Authorization Act
for Fiscal Year 1995 (Public Law 103—
337) became effective upon enactment
of the Act, October 5, 1994. This interim
rule is necessary to ensure that DoD
contracting activities become aware of
the statutory requirement for
competition and cost-sharing
arrangements when awarding contracts
under the Manufacturing Science and
Technology Program. However,
comments received in response to the
publication of this rule will be
considered in formulating the final rule.

C. Regulatory Flexibility Act

The interim rule is not expected to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule only applies to
acquisitions under the Manufacturing
Science and Technology Program. In the
past, small entities have not participated
in any substantial numbers. This rule is
not expected to change small entities
participation. An initial regulatory
flexibility analysis has therefore not
been performed. Comments are invited
from small businesses and other
interested parties. Comments from small
entities concerning the affected subparts
will be considered in accordance with
Section 610 of the Act. Such comments
must be submitted separately and cite
DFARS Case 94-D307 in
correspondence.

D. Paperwork Reduction Act

The Paperwork Reduction Act (Pub.
L. 96-511) does not apply because this
final rule does not impose any new
recordkeeping, information collection
requirements, or collection of
information from offerors, contractors,
or members of the public which require
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the approval of OMB under 44 U.S.C.
3501, et seq.

List of Subjects in 48 CFR Part 235

Government procurement.
Claudia L. Naugle,
Deputy Director, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Part 235 is
amended as follows:

1. The authority citation for part 235
is revised to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 235—RESEARCH AND
DEVELOPMENT CONTRACTING

2. Section 235.006 is amended by
adding paragraphs (a) and (b)(iv) to read
as follows:

235.006 Contracting methods and contract
type.

(a) All contracts under the
Manufacturing Science and Technology
Program shall be awarded using
competitive procedures (10 U.S.C.
2525). (See DoDD 5000.2, Defense
Acquisition Management Policies and
Procedures and DoDI 4200.15,
Manufacturing Technology Program.)

(b) * x x

(iv) A cost-sharing arrangement must
be used for contracts awarded in

support of the Manufacturing Science
and Technology Program, unless an
alternative is approved by the Secretary
of Defense (10 U.S.C. 2525). Approval
by the Secretary of Defense to use other
than a cost-sharing arrangement for the
Manufacturing Science and Technology
Program must be based on a
determination that the technology—

(A) Is not likely to have any
immediate and direct commercial
application; or

(B) Is of sufficiently high risk to
discourage cost sharing by non-Federal
Government sources. (See DoDI 4200.15,
Manufacturing Technology Program,
and FAR 16.303.)

[FR Doc. 95-1604 Filed 1-23-95; 8:45 am]
BILLING CODE 3810-01-M
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1040
[Docket No. AO-225-A45-R0O1; DA-92-10]

Milk in the Southern Michigan
Marketing Area; Extension of Time for
Filing Exceptions on Proposed
Amendments to Tentative Marketing
Agreement and to Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Extension of time for filing
exceptions to proposed rules.

SUMMARY: This notice extends the time
for filing exceptions to the December 2,
1994, revised recommended decision on
multiple component pricing for the
Southern Michigan Federal milk order.
The time has been extended 14 days to
January 27, 1995, at the request of an
interested person.

DATES: Exceptions now are due on or
before January 27, 1995.

ADDRESSES: Exceptions (four copies)
should be filed with the Hearing Clerk,
Room 1083, South Building, United
States Department of Agriculture,
Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
Constance M. Brenner, Marketing
Specialist, Order Formulation Branch,
USDA/AMS/Dairy Division, Room 2968,
South Building, P.O. Box 96456,
Washington, DC 20090-6456, (202) 720-
2357.

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding:

Notice of Hearing: Issued December 3,
1992; published December 10, 1992 (57
FR 58418).

Supplemental Notice of Hearing:
Issued January 19, 1993; published
January 29, 1993 (58 FR 6447).

Recommended Decision: Issued
November 29, 1993; published
December 6, 1993 (58 FR 64176).

Notice of Reopened Hearing: Issued
February 18, 1994; published February
24,1994 (59 FR 8874).

Extension of Time for Filing Briefs:
Issued April 6, 1994; published April
13, 1994 (59 FR 17497).

Emergency Partial Final Decision:
Issued May 12, 1994; published May 23,
1994 (59 FR 26603).

Final Rule: Issued June 22, 1994;
published June 29, 1994 (59 FR 33418).

Revised Recommended Decision:
Issued December 2, 1994; published
December 14, 1994 (59 FR 64464).

Notice is hereby given that the time
for filing exceptions to the December 2,
1994, recommended decision with
respect to proposed amendments to the
tentative marketing agreement and the
order regulating the handling of milk in
the Southern Michigan milk marketing
area is hereby extended from January
13, 1995, to January 27, 1995.

This notice is issued pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
Part 900).

Dated: January 18, 1995.
Kenneth C. Clayton,
Acting Administrator.
[FR Doc. 95-1748 Filed 1-23-95; 8:45 am]
BILLING CODE 3410-02-P

Commodity Credit Corporation

7 CFR Parts 1405 and 1413
RIN 0560-AD86

Common Provisions for the 1995
Wheat, Feed Grains, Cotton, and Rice
Programs, and Cost Reduction
Options

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Proposed rule.

SUMMARY: The Agricultural Act of 1949,
as amended (1949 Act), sets forth
numerous discretionary provisions that
may be implemented by the Commodity
Credit Corporation (CCC) with respect to
the 1995 crops of wheat, feed grains,
upland and extra long staple (ELS)
cotton, and rice. The Food Security Act
of 1985, as amended (1985 Act), permits
the Secretary of Agriculture to take
certain actions related to nonrecourse
loans and acreage reduction programs if
it is determined that they will reduce

total direct and indirect commodity
program costs without adversely
affecting incomes of small- and
medium-sized producers. CCC proposes
to make the following program
determinations with respect to the price
support and production adjustment
programs: (a) the percentage of the
estimated deficiency payments that
should be made available in advance to
producers of the 1995 crop of wheat,
feed grains, cotton, and rice; (b) the
types of crops that may not be planted
on “flexible acreage’’; (c) whether to
permit targeted option payments (TOP);
(d) whether to allow the planting of
designated crops on up to one-half of
the reduced acreage; (e) whether to
allow the planting of oats on wheat and
feed grains acreage conservation reserve
(ACR); (f) whether to allow planting of
conserving crops on ACR; (g) whether to
allow alternative crops on conserving
use acreage for payment; and (h)
whether to implement cost reduction
options. This proposed rule sets forth
CCC'’s proposed action regarding these
determinations.

DATES: Comments must be received on
or before January 27, 1995, in order to
be assured of consideration.

ADDRESSES: Interested persons are
invited to submit written comments to
Acting Deputy Administrator, Policy
Analysis, P.O. Box 2415, Washington,
DC 20013-2415, telephone 202—-720—
7583.

FOR FURTHER INFORMATION CONTACT:
James A. Langley, Consolidated Farm
Service Agency, U.S. Department of
Agriculture (USDA), Room 3090-S, P.O.
Box 2415, Washington, DC 20013-2415
or call 202-690-0640.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This proposed rule has been
determined to be significant and was
reviewed by OMB under Executive
Order 12886.

Preliminary Regulatory Impact
Analysis

The Preliminary Regulatory Impact
Analysis describing the options
considered in developing this proposed
rule and the impact of the
implementation of each option is
available on request from the above-
named individual.
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Executive Order 12778

This proposed rule has been reviewed
in accordance with Executive Order
12778. The provisions of the proposed
rule are not retroactive and preempt
State laws only to the extent such
provisions are inconsistent with State
laws. Before any judicial action may be
brought concerning these provisions,
the administrative appeal remedies at 7
CFR part 780 must be exhausted.

Federal Assistance Programs

The titles and numbers of the Federal
Assistance Programs, as found in the
catalog of Federal Domestic Assistance,
to which this rule applies are as follows:

Titles Numbers

Commodity Loans and Purchases 10.051

Cotton Production Stabilization .... 10.052
Feed Grains Production Stabiliza-

TON e 10.055

Wheat Production Stabilization .... 10.058

Rice Production Stabilization ........ 10.065

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this proposed rule since
CCC is not required by 5 U.S.C. 553 or
any other provision of law to publish a
notice of proposed rulemaking with
respect to the subject matter of this rule.

Environmental Evaluation

It has been determined by an
environmental evaluation that this
action will have no significant impact
on the quality of human environment.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

Executive Order 12372

This program/activity is not subject to
the provisions of Executive Order
12372, which requires
intergovernmental consultation with
State and local officials. See the Notice
related to 7 CFR part 3015, subpart V,
published at 48 FR 29115 (June 24,
1983).

Paperwork Reduction Act

This proposed rule does not change
the information collection requirements
that were previously approved by the
Office of Management and Budget
(OMB) under provisions of 44 USC 33.

Background

This proposed rule would amend 7
CFR part 1413 to set forth the
determination of whether certain
discretionary cost reduction options of
the 1985 Act will be implemented.
Accordingly, the Secretary may take the

following actions if it is determined that
they will reduce total direct and indirect
commodity program costs without
adversely affecting incomes of small-
and medium-sized producers: (a) enter
into the commercial market to purchase
commodities covered by nonrecourse
loans if the cost would be less than later
acquiring the commodity through loan
defaults; (b) provide for settlement of
nonrecourse loans (including
nonrecourse loans made to producers
under the Farmer-Owned Reserve
Program) at less than full principal plus
interest; or (c) reopen signup to allow
producers to submit bids for the
conversion of planted acreage to
diverted acreage with payment in kind
from CCC stocks.

If, after the comment period, no cost
reduction options are implemented
under the final rule, the Secretary still
reserves the right to initiate at a later
date any action authorized by section
1009 of the 1985 Act, including the right
to reopen and change a contract entered
into by a producer under the program if
the producer voluntarily agrees to the
change.

This proposed rule would also amend
7 CFR part 1413 to set forth the
determination of whether certain
discretionary provisions of the 1949 Act
will be implemented and, if
implemented, the manner in which
implementation would be made.
Accordingly, the following program
determinations are proposed to be made
with respect to the provisions that are
applicable to the 1995 crops of wheat,
feed grains, upland and ELS cotton, and
rice:

A. The percentage of the estimated
deficiency payments that should be
made available in advance to producers
of the 1995 crop of wheat, feed grains,
cotton and rice.

Section 114 of the 1949 Act requires
that advance deficiency payments be
made available to producers of wheat,
feed grains, upland cotton, and rice if an
acreage limitation is in effect. Section
103 of the 1949 Act provides
discretionary authority to provide such
payments for ELS cotton. Producers
who participate in farm programs have
the option to request advance deficiency
payments. Advance payments must be
between 40 and 50 percent of the
projected payments for wheat and feed
grains and between 30 and 50 percent
for upland cotton and rice. Advance
payment for ELS cotton, if offered,
cannot exceed 50 percent of the
projected payment rate.

CCC intends to make available
advance deficiency payments of 50
percent of the projected payments for
the 1995 crop of wheat, feed grains, rice,

upland cotton and, if applicable, ELS
cotton.

B. The types of crops that may not be
planted on flexible acres.

Section 504 of the 1949 Act states that
producers may plant on a farm crops
other than the program crop on an
acreage not to exceed 25 percent of any
crop acreage base enrolled in the
applicable CCC price support and
production adjustment program. This
acreage is known as ““flexible” acreage.

Crops that may be planted on flexible
acreage are: (a) any program crop; (b)
any oilseed crop; (c) any other crop,
except any fruit or vegetable crop
(including dry edible beans, lentils,
peas, and potatoes); and (d) mung beans.
The planting of certain fruits or
vegetables may be permitted if such
crop is an industrial or experimental
crop, or if no substantial domestic
production or market exists for the crop.
The planting of any crop on flexible
acres may also be prohibited.

CCC intends to permit the same crops
to be grown on flexible acreage in 1995
as were allowed in 1994. However, CCC
will consider adding or removing crops
to the list of prohibited crops that is set
forth at 7 CFR part 1413.43(b)(6).

C. Whether to implement TOP.

Sections 107B(e)(3), 105B(e)(3),
103B(e)(3), and 101B(e)(3) of the 1949
Act, with respect to wheat, feed grains,
upland cotton, or rice, provide that if an
acreage limitation program is in effect,
the Secretary may offer producers the
option of increasing or decreasing the
acreage reduction level, within certain
restrictions, with a corresponding
increase or decrease in the established
(target) price of the commodity. The
target price may be increased or
decreased by not less than 0.5 percent
nor more than 1 percent for each
percentage point change in the acreage
reduction level. The acreage limitation
requirement cannot be increased by
more than 15 percentage points or above
25 percent total for wheat; by more than
10 percentage points or above 20
percent of the total for feed grains; by
more than 10 percentage points or above
25 percent of the total for cotton; nor by
more than 5 percentage points or above
25 percent of the total for rice. The
decrease in the acreage limitation
requirement for all crops cannot be
more than one-half of the announced
acreage limitation percentage.

The Secretary shall, to the extent
practicable, ensure that the TOP option
does not have a significant effect on
program participation or total
production and will result in no
additional budget outlays.
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Comments on whether this provision
should be implemented for the 1995
crops are requested.

D. Whether to permit the planting of
designated crops on up to half of the
announced acreage reduction.

Sections 107B(e)(2)(F)(i),
105B(e)(2)(F)(i), 103B(e)(2)(F)(i), and
101B(e)(2)(F)(i) of the 1949 Act, with
respect to wheat, feed grains, upland
cotton, and rice, provide that the
Secretary may permit producers to plant
a designated crop on not more than one-
half of the reduced acreage on the farm.

The designated crops may be: (a) any
oilseed crop; (b) any industrial or
experimental crop designated by CCC;
and (c) any other crop, except any fruit
or vegetable (including dry edible beans,
lentils, peas, and potatoes), not
designated by the Secretary as (i) an
industrial or experimental crop, or (ii) a
crop for which no substantial domestic
production or market exist. Program
crops may hot be planted on the
reduced acreage on the farm.

If producers on a farm elect to plant
a designated crop, the amount of
deficiency payments that the producers
are otherwise eligible to receive shall be
reduced, for each acre that is planted to
the designated crop, by an amount equal
to the deficiency payment that would be
made with respect to a number of acres
of the crop that the Secretary considers
appropriate. Such reductions in
deficiency payments must be sufficient
to ensure that this provision does not
increase CCC outlays.

CCC intends to permit the harvesting
of designated crops on up to one-half of
ACR for the 1995 crops.

E. Whether to permit the planting of
oats on wheat and feed grain ACR.

In any crop year that it is determined
that projected domestic production of
oats will not fulfill the projected
domestic demand for oats, CCC: (a) may
provide that acreage designated as ACR
under the wheat and feed grains
programs may be planted to oats for
harvest under sections 107B(e)(8) and
105B(e)(8) of the 1949 Act; (b) may
make program benefits (including loans,
purchases, and payments) available
under the annual program for oats under
section 105B of the 1949 Act for oats
planted on ACR; and (c) shall not make
program benefits other than the benefits
specified in (b) available to producers
with respect to acreage planted to oats
under this provision.

It is proposed that the planting of oats
on wheat and feed grains ACR for
harvest not be permitted for the 1995
crops.

F. Whether to permit conserving crops
to be planted on ACR.

Under sections 107B(e)(4)(B)(iii),
105B(e)(4)(B)(iii), 103B(e)(4)(B)(iii), and
101B(e)(4)(B)(iii) of the 1949 Act, with
respect to wheat, feed grains, upland
cotton, and rice, producers may be
authorized to plant all or any part of the
ACR to castor beans, crambe, guar,
milkweed, mung beans, plantago ovato,
sesame, sweet sorghum, rye, triticale, or
other commodity, if the Secretary
determines that the production is
needed to provide an adequate supply
of the commodities, is not likely to
increase the cost of the price support
program, and will not adversely affect
farm income.

CCC intends to permit the harvesting
of the following conserving crops on
ACR: castor beans, chia, crambe,
crotalaria, cuphea, guar, guayule,
hesperaloe, kenaf, lesquerella,
meadowfoam, milkweed, plantago
ovato, and sesame. However, CCC will
consider adding to or removing crops
from the list of eligible conserving crops
that is set forth at 7 CFR part 1413.8.

G. Whether to permit alternative crops
on conserving use acres.

Under sections 107B(c)(1)(F)(i),
105B(c)(1)(F)(i), 103B(c)(1)(E)(i), and
101B(c)(1)(E)(i) of the 1949 Act, with
respect to wheat, feed grains, upland
cotton, and rice, producers may be
authorized to plant all or any part of
acreage otherwise required to be
devoted to conserving uses as a
condition of qualifying for payment
under the so-called *“0/85/92" or 50/
85/92” provisions of the price support
and production adjustment programs to
castor beans, guar, millet, mung beans,
plantago ovato, sweet sorghum, rye,
triticale, commodities for which no
substantial domestic production or
market exists but that could yield
industrial raw material being imported,
or likely to be imported, or commodities
grown for experimental purposes
(including kenaf and milkweed). The
Secretary may permit these crops to be
planted on conserving use acres only if
the Secretary determines that the
production is not likely to increase the
cost of the price support program, is
needed to provide an adequate supply
of the commodities, or is needed to
encourage domestic manufacture of
industrial raw materials derived from
these crops.

CCC intends to permit the harvesting
of the following alternative crops on
conserving use acres: castor beans, chia,
crambe, crotalaria, cuphea, guar,
guayule, hesperaloe, kenaf, lesquerella,
meadowfoam, milkweed, plantago
ovato, and sesame. However, CCC will
consider adding to or removing crops
from the list of eligible alternative crops
that is set forth at 7 CFR part 1413.8.

Accordingly, comments are requested
with respect to these foregoing issues.

List of Subjects
7 CFR Part 1405

Loan programs/agriculture, Price
support programs.

7 CFR Part 1413

Cotton, Feed grains, Price support
programs, Rice, Wheat.

Accordingly, it is proposed that 7 CFR
parts 1405 and 1413 be amended as
follows:

PART 1405—LOANS, PURCHASES
AND OTHER OPERATIONS

1. The authority citation for 7 CFR
part 1405 is amended to read as follows:

Authority: 15 U.S.C. 714b and 714c; 7
U.S.C. 1308a.

2. Part 1405 is amended by adding a
new 8§ 1405.6 to read as follows:

§1405.6 Costreduction options.

With respect to the 1995 crop, no cost
reduction options specified in section
1009(c), (d), or (e) of the Food Security
Act of 1985, as amended (the 1985 Act),
will be initially included in the
program. However, the Secretary
reserves the right to initiate at a later
date any action not previously included
but authorized by section 1009 of the
1985 Act, including the right to reopen
and change a contract entered into by a
producer under the program if the
producer voluntarily agrees to the
change.

PART 1413—FEED GRAIN, RICE,
UPLAND AND EXTRA LONG STAPLE
COTTON, WHEAT AND RELATED
PROGRAMS

1. The authority citation for 7 CFR
part 1413 continues to read as follows:
Authority: 7 U.S.C. 1308, 1308a, 1309,
1441-2, 1444-2, 1444f, 1445b-3a, 1461~

1469; 15 U.S.C. 714b and 714c.

2. In section 1413.54, paragraph (f) is
revised to read as follows:

§1413.54 Acreage reduction program
provisions.
* * * * *

(f) Producers may plant designated
minor oilseeds, soybeans and mung
beans on up to 50 percent of the
designated ACR acreage,

* * * * *

3. In §1413.64, the introductory text
of paragraph (c) and paragraph (d) are
revised to read as follows:
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§1413.64 Nationally approved cover crops
and practices for ACR and CU for payment
acreages.

* * * * *

(c) Producers may plant designated
oilseeds, soybeans and mung beans on
up to 50 percent of the designated ACR
acreage;

* * * * *

(d) Acreage designated as ACR or CU
for payment under the 1995 wheat, feed
grain, upland cotton and rice programs
may be planted to 10Cs.

* * * * *

4. In §1413.66, paragraph (c)(2) is

revised to read as follows:

§1413.66 Use of ACR and CU for payment
acreage.
* * * * *

C * * *

(2) 10Cs or designated crops planted
on ACR and 10Cs planted on CU for
payment acreage.

* * * * *

5. In §1413.105 paragraph (d) is

revised to read as follows:

§1413.105 Timing and calculation of
deficiency payments.
* * * * *

(d)(2) For the 1994 and 1995 crops of
wheat, feed grains, upland cotton, ELS
cotton and rice, if an acreage limitation
program is in effect, CCC shall make
available 50 percent of the projected
final deficiency payments, made in
accordance with Sec. 1413.104, as an
advance payment to producers in the
manner determined and announced by
CCcC.

(2) For the 1996 and 1997 crops of
wheat, feed grains, upland cotton, ELS
cotton and rice, if an acreage limitation
program is in effect, CCC shall make
available 40 percent of the projected
final deficiency payments made in
accordance with §1413.104, as an
advance payment to producers in the
manner determined and announced by
CcCcC.

Signed January 19, 1995 at Washington,
DC.

Bruce R. Weber,

Acting Executive Vice President Commodity
Credit Corporation.

[FR Doc. 95-1778 Filed 1~19-95; 4:32 pm]
BILLING CODE 3410-05-P

SMALL BUSINESS ADMINISTRATION
13 CFR Part 122

Business Loans—Microloans

AGENCY: Small Business Administration
(SBA).
ACTION: Notice of Proposed Rulemaking.

SUMMARY: On October 22, 1994, the
“*Small Business Administration
Reauthorization and Amendments Act
of 1994” was enacted. It amends section
7(m) of the Small Business Act (Act)
regarding the SBA microloan financing
program. These proposed rules would
implement that amendment. Included
among the proposed changes are
regulations implementing a pilot
program which authorizes SBA to
guarantee up to 100 percent of loans
made to intermediary lenders, the
inlcusion of native American tribal
governments as eligible to participate as
intermediaries in the program,
authorization for SBA to provide
additional grant assistance to an
intermediary which by its lending
assists residents in economically
distressed areas, and an extension of the
sunset date of the microloan for an
additional fiscal year.

DATES: Comments may be submitted on
or before March 27, 1995.

ADDRESSES: Comments may be mailed to
John R. Cox, Associate Administrator for
Financial Assistance, Small Business
Administration, 409 Third Street, S.W.,
Washington, D.C. 20416.

FOR FURTHER INFORMATION CONTACT:
John R. Cox, 202/205-6490.
SUPPLEMENTARY INFORMATION: Pub. L.
103-403, enacted on October 22, 1994
(1994 legislation), amends various
portions of subsection 7(m) of the Act
(15 U.S.C. 636(m)), relating to the SBA
microloan financing program. These
proposed rules, if promulgated in final
form, would implement the statutory
amendments in the following ways.

Consistent with section 202 of the
1994 legislation, §122.61-2 of SBA’s
regulations (13 CFR 122.61-2) would be
amended by including in the definition
of an intermediary eligible to participate
in the program as a mircoloan lender an
agency or a nonprofit entity established
by a native American tribal government.
This proposed change would expand
the category of intermediary lenders
beyond the present regulatory
parameters which prescribe private,
nonprofit entities or quasi-governmental
entities as microlenders.

Consistent with section 203 of the
1994 legisltion, §122.61-1 of SBA’s
regulations would be amended to
extend the sunset date for the entire
microloan program an additional year,
to October 1, 1997.

Consistent with section 206 of the
1994 legislation, §122.61—6 of SBA’s
present regulations would be amended
to increase the aggregate maximum
amount of SBA lending available to an
intermediary during the intermediary’s
partiicpation in the microloan program.

The previous limitation was $1,250,000
and the proposed new aggregate
maximum would be $2,500,000.

Consistent with section 207 of the
1994 legislation, §122.61-9 of SBA’s
present regulations would be amended
to authorize an intermediary to expend
no more than fifteen percent of grant
funds provided to it by the SBA for the
provision of information and technical
assistance to small business concerns
which are prospective borrowers. An
intermediary receiving a grant would
not be required to provide such
assistance to prospective microloan
borrowers, but this proposed rule
recognizes that intermediaries do hold
outreach seminars, perform screening
analysis, and provide other assistance
for prospective borrowers, and it should
encourage intermediaries to continue
these programs and to use their
technical assistance grants efficiently
and cost effectively.

Under its present rules, SBA ensures
that at least one half of the
intermediaries provide microloans to
small business concerns located in rural
areas. Consistent with section 205 of the
1994 legislation, §122.61-3 of SBA’s
regulations would be amended so that,
in selecting intermediaries for the
program, SBA must select entities that
will ensure availability of loans for
small business concerns in all industries
located throughout the lender’s
jurisdiction in both rural and urban
areas. Thus, the SBA would no longer
be required to meet numerical
requirements for its portfolio of lenders
based on intended borrowers in
selecting entities to participate as
intermediaries in the microloan
program. Under the proposed rule, SBA
would consider, however, the additional
criterion of whether a proposed
intermediary would provide assistance
to a variety of industries.

Under SBA'’s present rules, in order
for an intermediary to qualify for an
SBA grant, it must contribute or match
an amount equal to twenty-five percent
of the amount of such grant. Consistent
with section 208(a)(1) of the 1994
legislation, §122.61-9 SBA’s regulations
would be amended to provide that such
twenty-five percent requirement would
be inapplicable to an intermediary
which provides not less than fifty
percent of its loans to small business
concerns located in or owned by one or
more residents of an economically
distressed area. As a result, if this rule
is promulgated in final form, if an
intermediary would make sixty percent
of its loans in an economically
distressed geographic area, it would not
have to provide a twenty-five percent
match to an SBA grant.
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Under current rules, each
intermediary is eligible to receive an
SBA grant equal to twenty-five percent
of the total outstanding balance of loans
which SBA had made to it. Consistent
with section 208(a)(2) of the 1994
legislation, § 122.61-9 of SBA’s
regulations would be amended to
provide that if an intermediary would
provide no less than twenty-five percent
of its loans to small business concerns
located in or owned by residents of an
economically distressed area, it would
be entitled to receive an additional SBA
grant equal to five percent of the total
outstanding balance of SBA loans made
to the intermediary. Thus, if an
intermediary made at least twenty five
percent of its loans in an economically
distressed area, it would be eligible for
an additional SBA grant of five percent
which it would not be required to
match.

Consistent with section 208(b) of the
1994 legislation, §122.61-2 of SBA’s
regulations would be amended to define
“economically distressed area” to mean
a county or equivalent division of local
government of a state in which the small
business concern is located in which,
according to the Bureau of the Census,
not less than forty percent of the
residents have an annual income that is
at or below the poverty level. SBA will
obtain this information from the Bureau
of the Census.

Finally, consistent with section 201 of
the 1994 legislation, proposed new
§122.61-13 of SBA’s regulations would
implement a microloan financing pilot
in which SBA would have the authority
to guarantee no less than ninety and no
more than one hundred percent of a
loan made to an intermediary by a for-
profit or non-profit entity or by an
alliance of such entities. This guaranty
authority by SBA would terminate on
September 30, 1997. Under this
proposed rule, SBA would not
guarantee loans to more than ten
intermediaries in urban areas and ten in
rural areas. An SBA guaranteed loan to
an intermediary under this pilot would
have a maturity of ten years. During the
first year of the loan, the intermediary
would not be required to repay
principal or interest, although interest
would continue to accrue during this
period. During the second through fifth
years of such a loan, the intermediary
would pay only interest. During the
sixth through tenth years of the loan, the
intermediary would make interest
payments and fully amortize the
principal. There would be no balloon
payments. Interest on these SBA
guaranteed loans to intermediaries
would be calculable as set forth in

§122.61-6 of SBA’s regulations (13 CFR
122.61-6).

Compliance With Executive Orders
12612, 12778 and 12866, the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq. and
the Paperwork Reduction Act, 44 U.S.C.
Ch. 35

For purposes of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., SBA
certifies that this proposed rule, if
promulgated in final form, will not have
a significant economic impact on a
substantial number of small entities.

SBA certifies that this proposed rule,
if promulgated in final form, will not
constitute a significant regulatory action
for the purposes of Executive Order
12866, since the proposed change is not
likely to result in an annual effect on the
economy of $100 million or more.

SBA certifies that the proposed rule,
if promulgated in final form, would not
impose additional reporting or
recordkeeping requirements which
would be subject to the Paperwork
Reduction Act, 44 U.S.C. Chapter 35.

SBA certifies that this proposed rule
would not have federalism implications
warranting the preparation of a
Federalism Assessment in accordance
with Executive Order 12612.

Further, for purposes of Executive
Order 12778, SBA certifies that this
proposed rule, if promulgated in final
form, is drafted, to the extent
practicable, in accordance with the
standards set forth in section 2 of that
Order.

(Catalog of Federal Domestic Assistance
Programs, No. 59.012)

List of Subjects in 13 CFR Part 122

Loan programs—business, Small
businesses.

Accordingly, pursuant to the
authority contained in section 5(b)(6) of
the Small Business Act (15 U.S.C.
634(b)(6)), SBA proposes to amend part
122, chapter I, title 13, Code of Federal
Regulations, as follows:

PART 122—BUSINESS LOANS

1. The authority citation for Part 122
would continue to read as follows:

Authority: 15 U.S.C. 634(b)(6), 636(a),
636(m).

2. Section 122.61-1(a) would be
amended by revising the last sentence to
read as follows:

§122.61-1 Policy.

(@) Program. * * * This Microloan
Demonstration Program terminates on
October 1, 1997.

* * * * *

3. Section 122.61-2 would be

amended by republishing paragraph (d)

introductory text, by removing the “or”
at the end of paragraph (d)(3), by
removing the period at the end of
paragraph (d)(4) and adding *‘; or” in its
place, and adding new paragraphs (d)(5)
and (h) to read as follows:

§122.61-2 Definitions.

* * * * *

(d) Intermediary menas: * * *

(5) An agency or a nonprofit entity
established by a Native American Tribal
Government.

* * * * *

(h) Economically distressed area
means a county or equivalent division
of local government of a state in which,
according to the most recent data
available from the United States Bureau
of the Census, not less than 40 percent
of residents have an annual income that
is at or below the poverty level.

4. Section 122.61-3 would be
amended by adding a new sentence at
the end of paragraph (a) to read as
follows:

§122.61-3 Participation of intermediary.

(a) Eligibility. * * * In evaluating
applications to become an intermediary,
SBA shall select such intermediaries as
will ensure appropriate availability of
loans for small business concerns in all
industries located throughout each state,
located in both urban and in rural areas.
* * * * *

5. Section 122.61-6 would be
amended by revising paragraph (e) to
read as follows:

§122.61-6 Conditions on SBA loan to
intermediary.
* * * * *

(e) Loan Limits by SBA.
Notwithstanding any other provision of
law to the contrary, no loan shall be
made to an intermediary by SBA under
this program if the total amount
outstanding and committed (excluding
outstanding grants) to such intermediary
(and its affiliates, if any) from the
business loan and investment fund
established under section 4(c) of the Act
would, as a result of such loan, exceed
$750,000 in the first year of such
intermediary’s participation in the
program, and $2,500,000 in the
remaining years of the intermediary’s
participation in the program.

* * *

6. Section 122.61-9 would be
amended by adding a new sentence after
the second sentence in paragraph (a), by
revising paragraph (b)(1), and by adding
a new sentence at the end of paragraph
(b)(2) to read as follows:

* *
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§122.61-9 SBA grant to intermediary for
marketing, management, and technical
assistance.

(a) General. * * * In addition, each
intermediary is authorized to expend no
more than fifteen (15) percent of the
grant funds received from SBA to
provide information and technical
assistance to small business concerns
that are prospective borrowers under
this program. * * *

(b) Amount of Grant. (1) Subject to the
requirement of paragraph (b)(2) of this
section, and the availability of
appropriations, each intermediary under
this program shall be eligible to receive
a grant equal to 25 percent of the total
outstanding balance of loans made to it
by SBA, provided, however, that if an
intermediary provides no less than 25
percent of its loans to small business
concerns located in or owned by one or
more residents of an economically
distressed area, it shall be eligible to
receive an additional grant from SBA
equal to 5 percent of the total
outstanding balance of SBA loans made
to the intermediary. The intermediary
shall not be required to match such
grant.

(2) * * * The requirement that the
intermediary contribute 25 percent of
the amount of the SBA grant is
inapplicable to an intermediary which
provides not less than 50 percent of its
loans to small business concerns located
in or owned by one or more residents
of an economically distressed area.

* * * * *

7. A new §122.61-13 would be added
to read as follows:

§122.61-13 SBA guaranteed loans to
intermediaries.

(a) Purpose. SBA may guarantee not
less than 90 percent nor more than 100
percent of a loan made to an
intermediary by a for-profit or non-
profit entity or by alliances of such
entities.

(b) Number of Intermediaries. SBA
shall not guarantee loans to more than
10 intermediaries in urban areas or more
than 10 intermediaries in rural areas.

(c) Maturity and Repayment of
Microloan Guaranteed Loan. An SBA
guaranteed loan made to an
intermediary under this section shall
have a maturity of 10 years. During the
first year of each such loan, the
intermediary shall not be required to
repay any interest or principal, although
interest will continue to accrue during
this period. During the second through
fifth years of such a loan, the
intermediary shall pay interest only.
During the sixth through tenth years of
the loan, the intermediary shall make

interest payments and fully amortize the
principal.

(d) Interest rate. The interest rate on
a SBA guaranteed loan to an
intermediary shall be calculable as set
forth in §122.61-6.

(e) Termination of SBA Authority to
Guarantee. The authority of SBA to
guarantee loans to intermediaries under
this § 122.61-13 shall terminate on
September 30, 1997.

Dated: December 21, 1994.
Philip Lader,
Administrator.
[FR Doc. 95-1742 Filed 1-23-95; 8:45 am]
BILLING CODE 8025-01-M

DEPARTMENT OF THE TREASURY

Office of the Under Secretary for
Domestic Finance

17 CFR Parts 404 and 405

RIN 1505-AA53

Amendments to Regulations for the
Government Securities Act of 1986

AGENCY: Office of the Under Secretary
for Domestic Finance, Treasury.
ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Government Securities
Act Amendments of 1993 authorize the
Secretary of the Treasury (Treasury) to
prescribe rules requiring persons
holding, maintaining or controlling
large positions in to-be-issued or
recently issued Treasury securities to
keep records and file reports of such
large positions. The Treasury is issuing
this Advance Notice of Proposed
Rulemaking (ANPR) to advise market
participants of our intention to issue
large position recordkeeping and
reporting regulations, describe the
purposes of, and objectives to be
achieved by, such rules and identify key
elements related to any rule proposal.
We invite comments, advice and
recommendations from interested
parties regarding how the large position
recordkeeping and reporting
requirements should be structured. To
assist in the solicitation of comments
and to facilitate in the development of
rules, responses to specific questions are
requested.

DATES: Comments must be received on
or before April 24, 1995.

ADDRESSES: Comments should be sent
to: Government Securities Regulations
Staff, Bureau of the Public Debt,
Department of the Treasury, 999 E Street
NW., Room 515, Washington, D.C.
20239-0001. Comments received will be

available for public inspection and
copying at the Treasury Department
Library, Room 5030, Main Treasury
Building, 1500 Pennsylvania Avenue
NW., Washington, D.C. 20220.

FOR FURTHER INFORMATION CONTACT: Ken
Papaj (Director) or Don Hammond
(Assistant Director), Government
Securities Regulations Staff, at 202—
219-3632. (TDD for the hearing
impaired is 202-219-3988.)

SUPPLEMENTARY INFORMATION:
|. Background

The U.S. government securities
market is the largest and most liquid
securities market in the world. The
enormous liquidity and pricing
efficiency of this market provide
incalculable benefits to other financial
markets in the United States, and
throughout the world, by providing a
continuous benchmark for interest rates
on dollar-denominated instruments
across the maturity spectrum. The
government securities market has
consistently demonstrated its ability to
absorb the large amounts of Treasury
securities that must be issued to finance
the operations of the U.S. Government
in a cost-effective manner for the
taxpayer, which is the market’s primary
public purpose. However, certain events
that occurred in 1991, specifically a
“short squeeze” 1 in two different
Treasury securities led to the realization
that Federal financial regulators need,
from time to time, more information
about holdings of very large amounts of
Treasury securities.

A. Events Giving Rise to Large Position
Reporting Authority

The occurrence of short squeezes in
the government securities market in
1991 is discussed in some detail in the
Joint Report on the Government
Securities Market (Joint Report).2 While
yields of Treasury securities of similar
maturity vary constantly, there were two
instances during the Spring of 1991 in
which particular securities traded well
below the corresponding yields for
similar securities for an extended period
of time. In the first case, a short squeeze
developed in the two-year note
auctioned on April 24, 1991. When the
squeeze first became evident in mid-
May, the yield on the April two-year

1A short squeeze can occur when an event
unanticipated by short sellers reduces the supply of
securities available in the marketplace. It can also
occur as a result of deliberate behavior by one or
more market participants to restrict the supply of
securities, thereby driving up prices.

2Department of the Treasury, Securities and
Exchange Commission and Board of Governors of
the Federal Reserve System Joint Report on the
Government Securities Market, January 1992.
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note had moved considerably out of line
from surrounding market rates, and the
notes were ‘“‘on special” in the
repurchase agreement (repo) market.3

The second incident involved the
two-year Treasury note auctioned on
May 22, 1991. In that auction, Salomon
Brothers Inc. (Salomon), a major
participant in the market, submitted
large, aggressive bids for itself and two
of its customers and was awarded a
large portion of the amount sold. As a
result of these awards and additional
purchases in the market, there was a
concentration of holdings of the May
two-year notes and the prices of the
notes in the cash and financing markets
were distorted. At that time, a number
of market participants contacted the
Treasury and the Federal Reserve Bank
of New York (FRBNY) expressing
concern about a shortage in the May
two-year note.*

The apparent short squeeze was
serious enough that Treasury officials
informed staff of the Securities and
Exchange Commission (SEC) of possible
problems and trading irregularities
stemming from the auction and
subsequent trading. Following that
notification, the Treasury and the
FRBNY actively monitored the market
for the May two-year notes and the SEC
and Justice began investigations. The
government investigations, and
Salomon’s internal review that was
conducted in response to these
investigations, ultimately resulted in a
series of disclosures by Salomon in
August 1991 that it had submitted
unauthorized customer bids in several
auctions in 1990 and 1991.5

The events involving the bidding
improprieties of Salomon and the
squeezes of Treasury notes also focused
attention on large investment entities
(““hedge funds” ¢ being one of the more
prominent types) that play a major role
in the government securities market.
Many of these investment funds,
however, are exempt from most types of
U.S. regulatory oversight.

While large investment funds have
regularly placed bids in Treasury
auctions in the past, it was not until late
1990 that these funds began to be
awarded large amounts of securities in
Treasury auctions, suggesting that they

3 A security is said the be “on special’” when, due
to its scarcity, a holder can enter into a repo
involving that specific security at a lower rate of
interest, and thus a lower financing cost, than the
prevailing or general repo rate.

4Information about primary dealers’ positions in
Treasury securities is collected routinely by the
Federal Reserve Bank of New York.

5See Salomon Press Releases dated August 9 and
14, 1991.

6For a detailed discussion of hedge funds, see the
Joint Report, at B-64.

had highly leveraged positions. Like
most investors, they typically bid
through major primary dealers. The
combined awards of the investment
fund and the dealer which submitted
such bids would often represent a
significant portion of the publicly
offered amount of securities.
Regulators had little, if any, authority
to gain access to information about the
holdings of many major investors.
Investment funds, other than those
required to register under the
Investment Company Act, e.g., mutual
funds, are not generally subject to SEC
oversight.7 The SEC also has little
authority to obtain regular information
on the government securities activities
of large investors. Treasury also has
little access to information on their
activities, other than auction-related
information. The CFTC is the only
regulatory agency with regular reporting
contact with certain large investors.
However, the CFTC’s responsibilities
extend primarily to the futures market.

B. Regulatory Agencies Responses to
Market Problems

Beginning in September 1991, the
Treasury, the SEC and the Federal
Reserve conducted a thorough
examination and review of the
government securities market and
published the Joint Report in January
1992. This report contained many
legislative and regulatory
recommendations for strengthening
oversight of the market.8 One
recommendation, which is the focus of
this advance notice of proposed
rulemaking, involved clarifying and
expanding Treasury’s authority under
the Government Securities Act of 1986
(GSA) to require reporting by all holders
of large positions in Treasury securities.
The Treasury’s authority to prescribe
recordkeeping and reporting rules under
the GSA, prior to the amendments of
1993, permitted a large position
reporting system designed to monitor
concentrations of positions at
government securities brokers and
dealers.

The Treasury also took administrative
and regulatory actions to strengthen
oversight and surveillance of the market
and maintain a fully competitive

7 Most investment interests in investment
partnerships are not registered pursuant to the
Securities Act of 1933; hedge fund structures are
such that they claim an exemption from registering
as securities dealers under Section 15(a) of the
Securities Exchange Act of 1934; and a hedge fund
is usually structured so as not to be an investment
company under the Investment Company Act of
1940. However, the anti-fraud provisions of the
federal securities laws do apply to hedge funds
whether or not they are registered with the SEC.

8Joint Report at xv-xvi and 6-34.

auction process.® A few of the more
significant reforms that are related to the
issues addressed in this notice involved
improved surveillance of the market and
the establishment of an automated
system of auctioning Treasury
securities. A new surveillance working
group (comprised of Treasury, FRBNY,
SEC, Federal Reserve Board, and CFTC
officials) was formed to improve
surveillance and strengthen regulatory
coordination. FRBNY, acting as
Treasury’s fiscal agent, as well as to
support their monetary policy
operations, has enhanced and expanded
its market oversight efforts for collecting
and analyzing information needed for
surveillance purposes. In addition, the
Treasury increased the maximum
amount from $1 million to $5 million
for noncompetitive tenders; published a
thoroughly revised, comprehensive
Uniform Offering Circular for Treasury
securities to codify and clarify Treasury
auction rules; and in August of 1992,
began auctioning 2- and 5-year notes
using a single price auction (or so-called
“Dutch auction’’) experiment.

C. Congressional Response to Market
Problems—Government Securities Act
Amendments of 1993

The short squeezes of the Spring of
1991 and the revelations in August 1991
of wrongdoing by Salomon in the
purchase and sale of Treasury securities
occurred during a period when Congress
was considering government securities
legislation to, among other things,
reauthorize Treasury’s rulemaking
authority under the GSA, which was set
to expire on October 1, 1991.10 These
events in the government securities
market sparked an extensive review of
the operations of the market and the
need for additional reforms to
strengthen its regulation. Numerous
Congressional committee hearings and
legislative mark-up sessions were held
in both the Senate and House of
Representatives from May 1991 through
the Fall of 1993.

Although, as noted, the Treasury
instituted several reforms in response to
the Salomon violations and short
squeezes, the Treasury also requested
expanded and strengthened regulatory
power over the government securities
market which was realized in the
Government Securities Act
Amendments of 1993 (GSAA), which

9See Joint Report, at xiii-xv, for a description of
the administrative and regulatory actions taken by
the regulatory agencies.

10 Treasury’s rulemaking authority did expire and
it was without such authority from October 1, 1991,
until December 17, 1993, when the Government
Securities Act Amendments of 1993 (P.L. 103-202,
107 Stat. 2344 (1993)) was signed into law.
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was signed into law by President
Clinton on December 17, 1993. One of
the major provisions of the GSAA
authorizes the Treasury to write rules
for large position reporting.1* This
provision is intended to improve the
information available to regulators
regarding very large positions of
recently issued Treasury securities held
by market participants and to assure
that regulators have the tools necessary
to monitor the Treasury securities
market.

Section 104 of the GSAA, which
amended Section 15C of the Securities
Exchange Act of 1934, authorizes the
Treasury to adopt rules requiring
specified persons holding, maintaining,
or controlling large positions in to-be-
issued or recently issued Treasury
securities to file reports regarding such
positions.12 As explained in a floor
statement on this legislation, this grant
of authority “* * * rests on the belief
that the Secretary of the Treasury is well
positioned to determine whether large
position reporting is necessary and
appropriate in order to monitor the
impact in the Treasury securities market
of concentrations of positions and to
assist the SEC in its enforcement of the
Exchange Act. It is our expectation that
substantial deference will be accorded
to any determination that Treasury
makes in this regard.” 13

Unless otherwise specified by the
Treasury, the large position reports are
to be filed with the FRBNY, acting as
Treasury’s agent. Such reports will in
turn be provided to the SEC by the
FRBNY. The legislation also authorizes
Treasury to prescribe recordkeeping
rules for holders of large positions to
ensure that they can comply with the
reporting requirements. It also permits
the Treasury to exempt, consistent with
the public interest and the protection of

11|n addition to large position reporting, some of
the key provisions of the GSAA are: Permanent
reauthorization of Treasury’s rulemaking authority;
authorization to prescribe sales practice rules for
the government securities market; increased
authority to the SEC to prevent fraudulent and
manipulative acts and practices; prohibition on
false and misleading statements in government
securities offerings; and authority to the SEC to
receive records of government securities
transactions for trade reconstruction purposes.

12 pP.L. 103-202, Sec. 104; 15 U.S.C. 780-5(f).

13 Floor statement on S. 422, The Government
Securities Act Amendments of 1993, representing
the views of the Chairman and Ranking Minority
Member of the House Committee on Energy and
Commerce and the Chairman and Ranking Minority
Member of the House Subcommittee on
Telecommunications and Finance, Congressional
Record, (November 22, 1993) at H. 10967. For other
legislative history, see S. Rpt. 103—-109 (July 27,
1993); Congressional Record (July 27, 1993) at S.
9863-9866; H. Rpt. 103-255 (September 23, 1993);
and Congressional Record (October 5, 1993) at H.
7390-7405.

investors, any person or class of
persons, or any transaction or class of
transactions, from the large position
reporting rules. The legislation grants
Treasury flexibility and discretion in
determining the key requirements and
features to be addressed in the rules—
defining which persons (individually or
as a group) hold positions; the size and
types of positions to be reported; the
securities to be covered; the aggregation
of positions and accounts; and the form,
manner and timing of reporting.

To provide the reader with a sense of
the Congressional intent and importance
associated with large position reporting,
the following are excerpts from House
Report 103-255.14

In order to monitor developments in the
Treasury securities marketplace and better
police against fraud or manipulation, the
Committee believes that the government
needs surveillance tools similar to those
employed in other financial markets. One of
the more useful tools that regulators in the
commodities and equities market[s] currently
have is the ability to obtain information
regarding the trading activities of major
market participants. In the government
securities market, no similar statutory
authority has existed which would authorize
federal regulators to require all market
participants to make information available
regarding large positions being assumed in
the marketplace, and currently government
securities brokers and dealers only report
such information on a voluntary basis.

* * * The purpose of such reporting
would be similar to the purpose of the
position reporting that is done in the
commodity futures market—it would enable
government agencies to monitor market
developments, particularly those associated
with concentrated positions.

* * *| arge position reporting also would
be useful in assuring that regulators can
monitor the positions of major market
participants other than government securities
brokers and dealers under certain
circumstances. In particular, it will provide
assurance that the government can compel
disclosure of position information when
necessary from all large market participants,
including a group of relatively unregulated
entities called 'hedge funds’.

* * * The Committee expects the
Secretary to take into account the costs and
burdens of the reporting requirement to the
investor and its shareholders or beneficial
owners as well as the impact on the
efficiency and liquidity of the Treasury
market. The Committee also expects that in
prescribing such rules, the Secretary will
consider the views of, and consult with, the
Commission, the Federal Reserve Board, and
the Federal Reserve Bank of New York.

The Treasury intends to prescribe
large position reporting rules that meet

14 House Committee on Energy and Commerce,
Report to Accompany H.R. 618, H.R. Rep. No. 103—
255, 103d Cong., 1st Sess. (September 23, 1993), at
24, 25 and 44.

the intent of Congress, are not overly
burdensome or costly, do not impair the
liquidity of the market and do not
increase borrowing costs to the Federal
government. Accordingly, the Treasury
is soliciting input from market
participants and other interested parties,
and requesting answers to the specific
guestions set out below, as to how large
position rules should be structured.

D. Large Position and Large Trader
Reporting in Other Markets

Large position and/or large trader
reporting rules are currently in place or
being developed in several other U.S.
markets (e.g., futures and equity
markets). Readers may wish to
familiarize themselves with these large
trader and large position reporting
requirements in order to better
understand how such reporting systems
operate and to assist the reader in
commenting on this notice.

CFTC rules require position reporting
by a variety of entities or groups—
commodity brokers, contract markets
and traders.15 The CFTC regulations
require reports when individuals or
groups acquire specified levels of
futures and options positions in the
commodity markets. The levels are
determined by the CFTC and there are
different amounts for each targeted
commodity area.

The Market Reform Act of 1990 16
authorized the SEC to create a large
trader recordkeeping and reporting
system for publicly traded equities and
options on equities. The SEC proposed
a large trader reporting rule on August
22,1991, and reproposed it on February
9, 1994.17

Under the proposed SEC rules, these
large traders would be required to report
certain information to the SEC and
would be assigned large trader
identification numbers to provide to
each brokerage firm where the traders
have accounts. The firms would then be
required to maintain, and to report to
the SEC on request, records of
transactions by large traders.

Large position reporting rules are
currently in place in the equity
securities market. The SEC requires
owners that, directly or indirectly,
acquire beneficial control of more than
five percent of a class of a corporation’s
equity securities to make a public
disclosure of this information.18 The

15 17 CFR Parts 15.00-18.06.

16 P.L. No. 101-432, 104 Stat. 963 (1990).

17 Securities Exchange Act Release No. 29593
(August 22, 1991), 56 FR 42550 (August 28, 1991);
and Securities Exchange Act Release No. 33608
(February 9, 1994), 59 FR 7917 (February 17, 1994).

18 15 U.S.C. 78m(d), SEC Rule 13D, 17 CFR
240.13d-1—240.13d-102.
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beneficial owner must file its report
within 10 business days with the SEC,
the issuer and the exchange on which
the securities are traded.

In addition, the FRBNY requires
primary dealers in Treasury securities to
submit several position reports on a
regular basis. These include weekly
reports of positions (with separate
reporting for each when-issued and
recently issued security), cumulative
transactions, and financing transactions
(repos, reverse repos, securities
borrowed and lent, collateralized loans
and matched-book transactions) and a
daily report of when-issued
transactions.

I1. Purposes, Objectives and Features of
Treasury Large Position Rules

The Treasury actively supported large
position reporting during the legislative
process that resulted in the passage of
the GSAA and is committed to
implementation of rules that make sense
from both a regulatory and market
efficiency perspective. As the agency of
the Federal government most concerned
with minimizing the interest cost on the
public debt, Treasury believes that the
U.S. is best served by an efficient and
liquid market for Treasury securities
that is not overburdened with regulation
but, at the same time, is not viewed as
being subject to manipulation.

Large position rulemaking is a
complex and important task. For
example, defining a “‘reporting entity”
(i.e., persons holding, maintaining or
controlling large positions) or
determining what constitutes a position
in a Treasury security will be very
difficult given the many issues that need
to be considered. Although everyone
would likely agree that a position would
include securities owned by and in the
possession or control of the reporting
entity, there are many views as to
whether, and if so how, repos, reverse
repos, when-issued trades, futures,
forwards, options, bonds borrowed and
fails should be included in a position.
Determining how to treat repos and
reverse repos is likely to be particularly
complex, given the potential for
duplicate reporting of the same security
in both counterparties’ positions, and
the difficulty of defining control for
different types of repo arrangements,
such as tri-party repos.

Treasury plans to take a measured
approach in exercising its large position
reporting authority, including the
related recordkeeping requirements, and
to actively involve market participants
in the rulemaking process. Treasury will
take into consideration the costs to
market participants, the potential
impact on the efficiency and liquidity of

the market for Treasury securities and
any implications on the Federal
government’s cost of borrowing.

The principal purpose of large
position reporting is to enable Treasury
and the other regulators to better
understand the possible reasons for
apparent significant price distortions in
to-be-issued and recently issued
Treasury securities. This information
would enable policymakers to make
better decisions concerning any possible
government actions that might be taken
in response to apparent price anomalies.
The ability to identify concentrations of
ownership and to obtain information on
large positions being held or controlled
in to-be-issued or recently issued
Treasury securities is important in
enabling regulators responsible for
market surveillance and enforcement to
understand the causes of market
shortages.

Another important goal of large
position reporting is to assist securities
regulators in conducting market
surveillance. The enactment of this
authority was largely based on a belief
that the government needs surveillance
tools, similar to those employed in other
financial markets, in order to monitor
developments in the Treasury securities
market and to better police against fraud
and manipulation. Information about
large positions may be critical to the
SEC in carrying out its enforcement
duties under the federal securities laws.
Large position reporting will also enable
regulators to monitor the positions of
major market participants other than
government securities brokers and
dealers (e.g., large investment funds that
are largely unregulated, custodians, and
foreign and domestic customers) under
certain circumstances.

Large position records and reports
could also provide regulatory agencies
early warning of potential market
problems. If a problem develops, such
records and reports could assist
regulators in, and reduce the cost of, any
investigation.

It is important to recognize that large
position reporting merely creates a
requirement to maintain records and
report information about such positions.
Large positions are not inherently
harmful and there is no presumption of
manipulative or illegal intent solely
because a position is large enough to be
subject to reporting rules that may be
prescribed by the Treasury.
Additionally, there is no intention of
establishing trading or position limits as
part of any rulemaking. Nor is the
Treasury planning to institute a
recordkeeping and reporting system that
would require the identification of large
traders or the reporting of large trades.

The statutory provision regarding the
minimum size of a position subject to
reporting is meant to ensure that the
minimum size will be large enough to
require reports only of positions that
could be used to significantly affect the
market for a particular security. It is
Treasury’s current view that the size of
a reportable position would most likely
be in the billions of dollars and much
larger than the reporting thresholds in
the futures market. As a result, it is
expected that very few entities would
likely have to file large position reports.

The GSAA specifically provides that
the Treasury shall not be compelled to
disclose publicly any information
required to be kept or reported for large
position reporting. In particular, such
information is exempt from disclosure
pursuant to Exemption 3 of the Freedom
of Information Act.19

The Treasury contemplates granting
exemptions from the large position
recordkeeping and reporting rules for
foreign central bank, foreign government
and official international financial
institution holdings at the FRBNY.

I11. Specific Considerations and
Questions

The Treasury welcomes comments,
reactions and suggestions on the above
issues. Additionally, advice and
recommendations regarding an
approach and structure for a large
position recordkeeping and reporting
system that meet the purposes,
objectives and features addressed above
are invited from all interested persons.
Specifically, in developing such
recommendations, suggestions and
advice, commenters are requested to
consider the following questions.

A. Reporting Entities—Persons
holding, maintaining or controlling
large positions, as yet to be defined, are
reporting entities. The questions in this
section are directed toward determining
which entities should be affected by the
regulations. In particular, the questions
focus on how affiliated entities are to be
treated, what entities should be exempt
and whether classes of entities may
warrant special treatment.

1. How should we define a *‘reporting
entity”’? Should it be similar to the
definition of a bidder in Treasury’s rules
governing the sale and issue of Treasury
bills, notes and bonds (i.e., Uniform
Offering Circular at 31 CFR Part 356)?

2. What aggregation rules should
apply for affiliated entities? Assuming
there are aggregation rules, should there
be an exception for affiliates that cannot
or do not share information? For
example, how should different funds

19 5 U.S.C. 552.
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within a mutual fund family be treated?
Should customer securities that are
subject to a broker-dealer’s investment
discretion be included? Should any
exception be the same as the exception
provided for in Appendix A to the
Uniform Offering Circular?

3. Should reporting entities that are
foreign-based be treated differently than
domestic entities given the potential
enforcement difficulty and geographic
separation? Are any exemptions needed
for foreign-based entities regarding
items such as affiliation rules, location
of records, form of reporting, or
reporting time frames? What would be
the complications of requiring foreign-
based entities to comply with such rules
as if they were U.S. domestic entities?

4. What exemptions should be
considered beyond any for foreign
central banks, foreign governments and
official international financial
institutions holding at the FRBNY?

B. What constitutes ““control”? For the
purposes of this ANPR, “‘control”
includes the statutory terms “holding”
and “maintaining”’. The following
guestions are designed to provide
guidance on when these three statutory
conditions may be met.

1. Is control evidenced by beneficial
ownership, investment discretion,
custody or any combination of the
three? Is there the possibility of
extensive double counting? If so, is it a
problem?

2. Should custodial accounts for
which the custodian has no investment
discretion be the reporting
responsibility of the custodian, the
customer or both? If the custodian is
responsible for reporting, should all
custody holdings in a specific security
be aggregated, or should the threshold
amount established for reporting be
applied individually to each customer?

C. What securities should be covered
and what size is “large”? The questions
in this section seek guidance on the
securities to which the rule should
apply and how to determine the
reporting threshold.

1. How long should a security be
outstanding before it is no longer
considered recently issued? Should the
reopening date of notes and bonds that
are reopened by the Treasury, be the
date from which “‘recent” is measured?

2. Should any securities be excluded,
e.g., Treasury bills, due to the cost/
complexity of calculating a position in
them versus the expected benefits of
reporting?

3. How should the ““large” threshold
be determined—a percentage of the
issue? A standard dollar amount?
Should different classes of securities—
notes vs. bonds, short-term notes vs.

intermediate notes—have different
definitions of “large’’? Should there be
a different reporting threshold for pre-
and post-issuance? Should there be a
different reporting threshold for
securities reopened by the Treasury?

D. What transactions should be
included in a “position”?

1. Should the definition of *“position”
developed for this rulemaking be
consistent with the definition of “‘net
long position” in the Uniform Offering
Circular? If they are generally
consistent, the following questions
should be considered as possible
exceptions.

2. How should when-issued positions
in outstanding securities with the same
CUSIP be treated (i.e., reopenings)?

3. How should financing transactions,
such as repurchase and reverse
repurchase agreements, dollar rolls and
bonds borrowed, be treated in defining
a position? Should more than one
counterparty to the transaction be
required to include the transaction in its
position? Should contract terms, such as
maturity, right to substitute, tri-party
relationships and termination notice, be
considered?

4. Should large short positions be
included in “position’’? What amount of
netting should be permitted or should
gross long (short) positions be reported?

5. Should forward contracts, options,
futures, and open fails be included?
Should some of these items only be
included under certain circumstances?
For example, only include written (sold)
options or only include fails to deliver
but not fails to receive. If so, what might
these circumstances be?

6. Should the various components of
a large position, such as outright
holdings, repos, forward contracts, etc.,
be separately identified in any required
reports?

E. Recordkeeping.

1. What records should be kept by a
reporting entity? Should the
recordkeeping requirement be
dependent on whether the reporting
entity is regulated? Should the reporting
entity keep copies only of any reports it
has filed, or, in addition, documents
and other records sufficient to
reconstruct the size of its position?

2. Should there be a requirement to
maintain a calculation/worksheet
supporting the determination of a large
position by detailing the elements
comprising any large positions?

3. How long should large position
calculations and supporting records be
retained?

4. Should the records be kept in a
standardized format? Would a
requirement to maintain records in

electronic form be feasible and
practical?

5. Should unregulated entities be
required to submit some form of
independent verification that they have
in place an appropriate record
maintenance system, e.g., an
accountant’s letter?

F. Reporting.

1. Should the reporting requirement
be automatic, whereby the reporting
entity would file a report any time it has
reached the threshold for a particular
issue?

2. If reports are periodic at the request
of the Treasury, what mechanism
should be used to communicate a
request to the market? How can it be
assured that a potential “‘reporting
entity”’ receives notice of the request for
a report? How much lead time would be
necessary to assure that everyone who
needs to get the notice will receive it?

3. Would it be reasonable for a
reporting entity to comply with a
request for a large position report on the
business day immediately following
receipt of the request? If not, what
would be a reasonable time period?

4. Should requests for reports follow
a sequential process whereby dealers
and custodians would be asked to report
initially followed, where appropriate, by
a more targeted follow-up as to specific
customers? For example, an initial
report indicates that custodian A has
75% of an issue. A subsequent request
is made only to the custodian’s
customers to determine if any of them
have large positions.

5. Is there a need for the reports to be
filed using a standardized format? If so,
should they be made in machine
readable form?

6. Is there a reason for the Secretary
to specify that reports would be
submitted to parties other than the
FRBNY?

7. Should a request for reports on a
specific security be: (i) a one-time
request (snapshot as of a given date); (ii)
an initial report with a continuing
obligation to report subsequent
significant changes until further notice;
or (iii) an individually specified request
(i.e., report on any large positions in a
specific security for the next 6 business
days)?

8. Should there be a responsibility for
a broker-dealer to report the name of
any customer whose trading activity in
the specified security may indicate that
the customer could be a holder of a large
position even if the customer does not
hold such a position at the broker-
dealer?

G. Implementation.
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1. How much lead-time is necessary
for market participants to be able to
comply with such a new regulation?

Treasury staff consulted with staff of
the SEC, Federal Reserve Board, FRBNY
and CFTC in developing the questions
that are contained in this ANPR. As the
rulemaking process continues in the
months ahead, we will continue to
solicit the views of these agencies, share
information with them and include
them in the deliberative process.

The preliminary views expressed in
this notice may change in light of
comments received. In any case, the
Treasury will publish proposed large
position reporting rules for public
comment after we have had an
opportunity to review the comments
that we receive in response to this
ANPR.

List of Subjects

17 CFR Part 404

Banks, banking, Brokers, Government
securities, Reporting and recordkeeping
requirements.

17 CFR Part 405

Brokers, Government securities,
Reporting and recordkeeping
requirements.

Authority: Sec. 101, Pub.L. 99-571, 100
Stat. 3209; Sec. 4(b), Pub.L. 101-432, 104

Stat. 963; Sec. 102, Sec. 106, Pub.L. 103—-202,
107 Stat. 2344 (15 U.S.C. 780-5 (b)(1)(B),

(b)(1)(C), (b)(4)).
Dated: January 17, 1995.
Frank N. Newman,
Deputy Secretary.
[FR Doc. 95-1682 Filed 1-23-95; 8:45 am]
BILLING CODE 4810-39-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 944

Utah Regulatory Program

ACTION: Proposed rule; reopening and
extension of public comment period on
proposed amendment.

SUMMARY: OSM is announcing receipt of
revisions and additional explanatory
information pertaining to a previously
proposed amendment to the Utah
regulatory program (hereinafter, the
“Utah program’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). The revision and
additional explanatory information for
Utah’s proposed rules pertain to the
confidentiality of coal exploration
information. The amendment is

intended to revise the Utah program to

be consistent with the corresponding

Federal regulations.

DATES: Written comments must be

received by 4:00 p.m., m.s.t., February 8,

1995.

ADDRESSES: Written comments should

be mailed or hand delivered to Thomas

E. Ehmett at the address listed below.
Copies of the Utah program, the

proposed amendment, and all written

comments received in response to this
document will be available for public
review at the addresses listed below
during normal business hours, Monday
through Friday, excluding holidays.

Each requester may receive one free

copy of the proposed amendment by

contacting OSM’s Albuquerque Field

Office.

Thomas E. Enmett, Acting Director,
Albuquerque Field Office, Office of
Surface Mining Reclamation and
Enforcement, 505 Marquette Avenue
NW., Suite 1200, Albuquergque, New
Mexico 87102

Utah Coal Regulatory Program, Division
of Qil, Gas and Mining, 355 West
North Temple, 3 Triad Center, Suite
350, Salt Lake City, Utah 84180-1203,
Telephone: (801) 538-5340.

FOR FURTHER INFORMATION CONTACT:

Thomas E. Enmett, Telephone: (505)

766-1486.

SUPPLEMENTARY INFORMATION:
I. Background on the Utah Program

On January 21, 1981, the Secretary of
the Interior conditionally approved the
Utah program. General background
information on the Utah program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval of the Utah
program can be found in the January 21,
1981, Federal Register (46 FR 5899).
Subsequent actions concerning Utah’s
program and program amendments can
be found at 30 CFR 944.15, 944.16, and
944.30.

11. Proposed Amendment

By letter dated September 9, 1994,
Utah submitted a proposed amendment
to its program pursuant to SMCRA
(administrative record No. UT-971).
Utah submitted the proposed
amendment in response to the required
program amendment at 30 CFR
944.16(a). The provisions of the Utah
Coal Mining Rules that Utah proposed
to revise were at Utah Administrative
Rule (Utah Admin. R.) 645-203-200,
Confidentiality.

OSM announced receipt of the
proposed amendment in the September
27, 1994, Federal Register (59 FR
49227), provided an opportunity for a

public hearing or meeting on its
substantive adequacy, and invited
public comment on its adequacy
(administrative record No. UT-976).
Because no one requested a public
hearing or meeting, none was held. The
public comment period ended on
October 27, 1994.

During its review of the amendment,
OSM identified concerns relating to the
provisions of Utah’s rules at Utah
Admin. R. 645-203-200 and 645-203—
210, confidentiality of coal exploration
information. OSM notified Utah of the
concerns by letter dated November 15,
1994 (administrative record No. UT—
991). Utah responded in a letter dated
January 5, 1994, by submitting a revised
amendment and additional explanatory
information (administrative record No.
UT-1003).

Utah proposes revisions to Utah
Admin. R. 645-203-200, by deleting the
phrase “‘or that the information is
confidential under the standards of the
Federal Act.” In addition, Utah provides
additional explanatory information
pertaining to Utah Admin. R. 645-203—
210, by stating that there is some
guestion as to the repetitious aspects of
Utah Admin. R. 645-203-210. Utah
states that Utah Admin. R. 654-203-210
requires the Division of Oil, Gas and
Mining (Division) to “‘keep” information
confidential while Utah Admin. R. 645—
203-200 directs the Division to ‘“‘not
make” information available.

I11. Public Comment Procedures

OSM is reopening the comment
period on the proposed Utah program
amendment to provide the public an
opportunity to reconsider the adequacy
of the proposed amendment in light of
the additional materials submitted. In
accordance with the provisions of 30
CFR 732.17(h), OSM is seeking
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 30 CFR
732.15. If the amendment is deemed
adequate, it will become part of the
Utah program.

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Albuquerque Field Office
will not necessarily be considered in the
final rulemaking or included in the
administrative record.
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IV. Procedural Determinations
1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

2. Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
that is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that

existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 944
Intergovernmental relations, Surface
mining, Underground mining.
Dated: January 13, 1995.

Charles E. Sandberg,

Acting Assistant Director, Western Support
Center.

[FR Doc. 95-1708 Filed 1-23-95; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF DEFENSE
Corps of Engineers
33 CFR Part 334

Danger Zone and Restricted Area
Regulations

AGENCY: Army Corps of Engineers, DoD.
ACTION: Proposed rule.

SUMMARY: The U.S. Army Corps of
Engineers is proposing to amend the
regulations in 33 CFR part 334 to add

a clause that alerts mariners that
potential navigation and charting errors
may occur in the boundaries of some
danger zones and restricted areas as a
result of the updating and replacement
of the North American Datum of 1927
with the North American Datum of
1983. The promulgation of these
regulations will notify mariners that
geographic coordinates establishing
danger zone and restricted area
boundaries, promulgated in 33 CFR part
334 are not to be used for plotting on
maps and charts where NAD 83 is
referenced unless the geographic
coordinates in the regulations are
expressly labeled “NAD “83".
Geographic coordinates without the
NAD 83 reference may be plotted on
charts or maps which are referenced to
NAD 83 only after applying the correct
formula that is published on the map or
chart being used.

DATES: Comments must be submitted in
writing on or before February 23, 1995.
ADDRESSES: HQUSACE, CECW-OR,
Washington, D.C. 20314-1000.

FOR FURTHER INFORMATION CONTACT:

Mr. Ralph Eppard at (202) 272-1783.
SUPPLEMENTARY INFORMATION: A datum
is a reference point, line or surface used
as a reference in surveying and
mapping. Through the use of satellites

and other modern surveying techniques,
it is now possible to establish global
reference systems. The North American
Datum of 1983 (NAD 83), a new
adjustment of the U.S. network of
horizontal control, has been adopted as
a standard reference datum by the
United States and Canada. In March
1988, the National Ocean Service,
National Oceanic and Atmospheric
Administration, commenced publishing
charts in NAD 83. The parameters of the
Ellipsoid of reference used with NAD 83
are very close to those used for the
World Geodetic System of 1984 (WGS
84). The ellipsoid used for NAD 83,
Geodetic Reference System 1980 (GRS
80), is earth-centered or geocentric as
opposed to the nongeocentric ellipsoids
previously employed. This means that
the center of the ellipsoid coincides
with the center of the mass of the earth.
Any inquiries and requests for further
information regarding NAD 83 and
National Ocean Service nautical charts
should be addressed to: Director, Coast
Survey (NCG2), National Ocean Service,
NOAA, 1315 East-West Highway,
Station 6147, Silver Spring, Maryland
20910-3282.

Pursuant to its authorities in Section
7 of the Rivers and Harbors Act of 1917
(40 Stat. 266; 33 U.S.C. 1) and Chapter
XIX of the Army Appropriations Act of
1919 (40 Stat. 892; 33 U.S.C. 3), the
Corps of Engineers is proposing to
amend the regulations in 33 CFR part
334 by inserting the following clause
that alerts mariners to the potential for
navigation and charting errors in
consequence of the NAD 83.

‘““Geographic coordinates expressed in
terms of latitude or longitude, or both,
are not intended for plotting on maps or
charts whose reference horizontal
datum is the North American Datum of
1983 (NAD 83), unless such geographic
coordinates are expressly labeled NAD
83. Geographic coordinates without the
NAD 83 reference may be plotted on
maps or charts referenced to NAD 83
only after application of the appropriate
corrections that are published on the
particular map or chart being used”.

Notes

1. The U.S. Army Corps of Engineers
has determined that this proposed rule
is not a major rule within the meaning
of Executive Order 12866 and is in
accordance with the exemption
provided military functions.

2. This proposed rule has been
reviewed under the Regulatory
Flexibility Act (Pub. L. 96-354) which
requires preparation of a regulatory
flexibility analysis for any regulation
that will have a significant economic
impact on a substantial number of small
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entities, i.e., small businesses, small
government jurisdictions. We do not
believe that the establishment of these
rules will have any negative impacts on
small entities because the procedures
codified here will only serve to
eliminate errors and confusion about the
applicability of the 1983 North
American Datum. Finally, no reporting
or record-keeping requirements are
imposed on any small entity as the
result of this amendment to the danger
zone/restricted area regulations.
Therefore, we have determined that this
proposed rule, if and when finalized,
will not have a significant economic
impact on a substantial number of small
entities and a regulatory flexibility
analysis is not warranted.

List of Subjects in 33 CFR Part 334.

Navigation, Waterways,
Transportation.

Accordingly, we are proposing to
amend part 334 as follows:

PART 334—DANGER ZONE AND
RESTRICTED AREA REGULATIONS

1. The authority citation for part 334
continues to read as follows:

Authority: 40 Stat. 266 (33 U.S.C. 1) and
40 Stat. 892 (33 U.S.C. 3)

2. Section 334.6 is added as follows:
8§334.6 Datum.

(a) Geographic coordinates expressed
in terms of latitude or longitude, or
both, are not intended for plotting on
maps or charts whose reference
horizontal datum is the North American
Datum of 1983 (NAD 83), unless such
geographic coordinates are expressly
labeled NAD 83. Geographic coordinates
without the NAD 83 reference may be
plotted on maps or charts referenced to
NAD 83 only after application of the
appropriate corrections that are
published on the particular map or chart
being used.

(b) For further information on NAD 83
and National Service nautical charts
please contact: Director, Coast Survey
(N/CG2), National Ocean Service,
NOAA, 1315 East-West Highway,
Station 6147, Silver Spring, MD 20910—
3282.

Kenneth L. Denton,

Army Federal Register Liaison Officer.

[FR Doc. 95-1661 Filed 1-23-95; 8:45 am]
BILLING CODE 3710-92-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70
[SC01-FRL-5143-4]
Clean Air Act Proposed Full Approval

of Operating Permits Program; State of
South Carolina

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed full approval.

SUMMARY: EPA proposes to grant full
approval to the Operating Permits
Program submitted by the State of South
Carolina for the purpose of complying
with Federal requirements for an
approvable state program to issue
operating permits to all major stationary
sources, and to certain other sources.
DATES: Comments on this proposed
action must be received in writing by
February 23, 1995.

ADDRESSES: Written comments on this
action should be addressed to Carla E.
Pierce, Regional Program Manager, Title
V Program Development Team, Air
Programs Branch, at the EPA Region 4
office listed.

Copies of the State’s submittal and
other supporting information used in
developing the proposed full approval
are available for inspection during
normal business hours at the following
location: U.S. Environmental Protection
Agency, Region 4, 345 Courtland Street,
NE., Atlanta, GA 30365. Interested
persons wanting to examine these
documents should make an
appointment with the appropriate office
at least 24 hours before the visiting day.

FOR FURTHER INFORMATION CONTACT:
Scott Miller, Title V Program
Development Team, Air Programs
Branch, Air Pesticides & Toxics
Management Division, Region 4
Environmental Protection Agency, 345
Courtland Street, NE., Atlanta, GA
30365, (404) 347-3555 extension 4153.

SUPPLEMENTARY INFORMATION:
I. Background and Purpose
A. Introduction

As required under title V of the Clean
Air Act Amendments of 1990, (Clean
Air Act (““Act”) sections 501-507), EPA
has promulgated rules that define the
minimum elements of an approvable
State operating permits program and the
corresponding standards and
procedures by which the EPA will
approve, oversee, and withdraw
approval of state operating permits
programs (see 57 FR 32250 (July 21,
1992)). These rules are codified at 40

Code of Federal Regulations (CFR) part
70. Title V requires states to develop,
and submit to EPA, programs for issuing
these operating permits to all major
stationary sources and to certain other
sources.

The Act requires that states develop
and submit these programs to EPA by
November 15, 1993, and that EPA act to
approve or disapprove each program
within one year after receiving the
submittal. EPA’s program review occurs
pursuant to section 502 of the Act and
the part 70 regulations, which together
outline criteria for approval or
disapproval. Where a program
substantially, but not fully, meets the
requirements of part 70, EPA may grant
the program interim approval for a
period of up to two years. If EPA has not
fully approved a program by two years
after the November 15, 1993 date, or by
the end of an interim program, it must
establish and implement a Federal
operating permits program.

I1. Proposed Action and Implications
A. Analysis of State Submission

1. Support Materials

Pursuant to section 502(d) of the Act,
the governor of each state must develop
and submit to the Administrator an
operating permits program under state
or local law or under an interstate
compact meeting the requirements of
title V of the Act. The South Carolina
Department of Health and
Environmental Control (DHEC)
requested, under the signature of
Governor Carroll A. Campbell, Jr.,
approval of its operating permits
program with full authority to
administer the program submittal in all
areas of the State of South Carolina,
including the Catawba Indian
Reservation.

The South Carolina submittal,
provided as Section II-"Complete
Program Description,”” addresses 40 CFR
70.4(b)(1) by describing how DHEC
intends to carry out its responsibilities
under the part 70 regulations. The
program description has been deemed to
be sufficient for meeting the
requirement of 40 CFR 70.4(b)(1).

Pursuant to 40 CFR 70.4(b)(3), the
Governor is required to submit a legal
opinion from the Attorney General (or
the attorney for the state air pollution
control agency that has independent
legal counsel) demonstrating adequate
authority to carry out all aspects of a
title V operating permits program. The
State of South Carolina submitted an
Attorney General’s Opinion
demonstrating adequate legal authority
as required by Federal law and
regulation.
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Section 70.4(b)(4) requires the
submission of relevant permitting
program documentation not contained
in the regulations, such as permit
application forms, permit forms and
relevant guidance to assist in the State’s
implementation of its permit program.
Appendix A of the DHEC submittal
includes the permit application forms
and permit forms, and it has been
determined that the application forms
and the permit forms meet the
requirements of 40 CFR 70.5(c) and 40
CFR 70.6, respectively.

2. Regulations and Program
Implementation

The State of South Carolina has
submitted Chapter 61-62.70 “Title V
Operating Permit Program’’ for
implementing the State part 70 program
as required by 40 CFR 70.4(b)(2).
Sufficient evidence of its procedurally
correct adoption is included in
Appendix H of the submittal. Copies of
all applicable State statutes and
regulations that authorize the part 70
program, including those governing
State administrative procedures, were
submitted with the State’s program.

The South Carolina operating permits
regulations follow part 70 very closely.
The following requirements, set out in
EPA’s part 70 operating permits
program review, are addressed in
Section Il of the State’s submittal:

(A) Applicability requirements, (40
CFR 70.3(a)): 61-62.70.3(a);

(B) Permit applications, (40 CFR 70.5):

61-62.70.5;

(C) Provisions for permit content, (40
CFR 70.6): 61-62.70.6; Standard permit
requirements: (40 CFR 70.6(a)): 61—
62.70.6(a); Permit duration: (40 CFR
70.6(a)(2)): 61-62.70.6(a)(2); Monitoring
and related recordkeeping and reporting
requirements: (40 CFR 70.6(a)(3)): 61—
62.70.6(a)(3); Compliance requirements:
(40 CFR 70.6(c)): 61-62.70.6(c);

(D) Operational flexibility provisions,
(40 CFR 70.4(b)(12)): 61-62.70.7(e)(5);

(E) Provisions for permit issuance,
renewals, reopenings and revisions,
including public participation (40 CFR
70.7): 61-62.70.7; and

(F) Permit review by EPA and affected
State (40 CFR 70.8): 61-62.70.8. The
South Carolina Pollution Control Act,
section 48-1-320, section 48-1-330,
and section 48-1-50 satisfy the
requirements of 40 CFR 70.11, for
enforcement authority.

DHEC regulations contain a definition
of the phrase “title | modification”
which does not include changes which
occur under the State’s minor new
source review regulations approved into
the South Carolina State

Implementation Plan (SIP). On August
29, 1994, EPA proposed revisions to the
interim approval criteria in 40 CFR
70.4(d) to, among other things, allow
State programs with a more narrow
definition of “title | modification” to
receive interim approval (59 FR 44572).
The Agency also solicited public
comment on the proper interpretation of
“title | modifications” (59 FR 44573).
The Agency stated that if, after
considering the public comments, it
continues to believe that the phrase
“title I modifications” should be
interpreted as including minor NSR
changes, it would revise the interim
approval criteria as needed to grant
states that adopted a narrower definition
interim approval. EPA intended to
finalize its revisions to the interim
approval criteria under 40 CFR 70.4(d)
before taking final action on part 70
programs. However, this is no longer
possible. Until the revision to the
interim approval criteria is
promulgated, EPA’s choices are to either
fully approve or disapprove the
narrower “‘title | modification”
definition in states such as South
Carolina. For the reasons set forth
below, EPA believes that proposing
disapproval for such programs at this
time solely because of this issue would
be inappropriate.

First, EPA has not yet conclusively
determined that a narrower definition of
“title | modification” is incorrect and
thus a basis for disapproval or interim
approval. Second, EPA believes that the
South Carolina program should not be
considered for disapproval because EPA
itself has not yet been able resolve this
issue through rulemaking and is solely
responsible for the confusion on what
constitutes a ““title | modification” for
part 70 purposes. Moreover, proposing
disapproval for programs from states
such as South Carolina that submitted
their programs to EPA on or before the
November 15, 1993, statutory deadline
could lead to the perverse result that
these states would receive disapprovals,
while states which were late in
submitting programs could take
advantage of revised interim approval
criteria if and when these criteria
become final. In effect, states would be
severely penalized for having made
timely program submissions to EPA.
Finally, proposing disapproval of a State
program for a potential problem that
primarily affects permit revision
procedures would delay the issuance of
part 70 permits, hampering state/
Federal efforts to improve
environmental protection through the
operating permits system. For further
rationale on EPA’s position on the

determination of what constitutes a
“title | modification,” see EPA’s final
interim approval of the State of
Washington’s part 70 operating permits
program (59 FR 55813, November 9,
1994).

For the reasons mentioned above,
EPA is proposing approval of the South
Carolina program’s use of a narrower
definition of “title | modification” at
this time. DHEC has issued a
commitment to expeditiously revise the
State’s definition of “title |
modification” if it is found at a later
date to be inconsistent with EPA’s
revised definition in the rulemaking
listed above.

DHEC established a process subject to
EPA approval to determine insignificant
activities and emissions levels in
Regulation 61-62.70.5(c). Regulation
61-62.70.5(c) includes activities/
emissions sources that are not required
to be included in the permit application.
Regulation 61-62.70.5(c) includes
activities/emissions sources that must
be listed in the permit application, but
whose emissions do not have to be
qguantified. Notwithstanding Regulation
61-62.70.5(c), applicants are required to
include all emission sources and
quantify emissions if needed to
determine major source compliance
with an applicable requirement, or to
collect any permit fee.

Part 70 of the operating permits
regulations requires prompt reporting of
deviations from the permit
requirements. Section 70.6(a)(3)(iii)(B)
requires the permitting authority to
define prompt in relation to the degree
and type of deviation likely to occur and
the applicable requirements. Although
the permit program regulations should
define prompt for purposes of
administrative efficiency and clarity, an
acceptable alternative is to define
prompt in each individual permit. EPA
believes that prompt should generally
be defined as requiring reporting within
two to ten days of the deviation. Two to
ten days is sufficient time in most cases
to protect public health and safety as
well as to provide a forewarning of
potential problems. For sources with a
low level of excess emissions, a longer
time period may be acceptable.
However, prompt reporting must be
more frequent than the semiannual
reporting requirement under 40 CFR
70.6(a)(3)(iii)(A) which is a distinct
reporting obligation. Where “prompt” is
defined in the individual permit, but
not in the program regulations, EPA
may veto permits that do not require
sufficiently prompt reporting of
deviations. The State of South Carolina
has not defined prompt in its program
regulations with respect to reporting of
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deviations. DHEC has committed to
include the following standard permit
condition in each title V permit which
defines “prompt’:

Deviations from limits or specific
conditions contained in this permit,
including those attributable to upset
conditions, shall be reported promptly
(within 24 hours) to the EQC District office.
A written report, including the probable
cause of such deviations and any corrective
actions or preventive measures taken, shall
be submitted within thirty days (30) to the
Department.

South Carolina has the authority to
issue a variance from requirements
imposed by State law. Sections 48-1—
50(5) and 48-1-100 of the Pollution
Control Act allow the permitting board
discretion to grant relief from
compliance with State rules and
regulations. EPA regards this provision
as wholly external to the program
submitted for approval under part 70,
and consequently is proposing to take
no action on this provision of State law.
EPA has no authority to approve
provisions of State law, such as the
variance provision referred to, that are
inconsistent with the Clean Air Act.
EPA does not recognize the ability of a
permitting authority to grant relief from
the duty to comply with a federally
enforceable part 70 permit, except
where such relief is granted through
procedures allowed by part 70. EPA
reserves the right to enforce the terms of
the part 70 permit where the permitting
authority purports to grant relief from
the duty to comply with those terms in
a manner inconsistent with part 70
procedures.

The complete DHEC program
submittal and the Technical Support
Document are available for review for
more detailed information.

3. Permit Fee Demonstration

The DHEC has opted to charge the
presumptive minimum fee ($25/ton +
Consumer Price Index (CPI) from 1989).
The fees will be based on a stationary
source’s actual emissions using actual
operating hours, production rates, in-
place control equipment, and types of
material processed, stored, or
combusted during the period of
calculation. EPA has determined that
South Carolina’s fee demonstration is
adequate and meets the requirements of
40 CFR 70.9.

4. Provisions Implementing the
Requirements of Other Titles of the Act

a. Authority and/or commitments for
section 112 implementation. South
Carolina has identified in its title V
program submittal broad legal authority
to incorporate into permits and enforce

all applicable requirements; however,
South Carolina has also indicated that
additional regulatory authority may be
necessary to carry out specific section
112 activities. South Carolina has
therefore supplemented its broad legal
authority with a commitment to
“expeditiously seek additional authority
as necessary to incorporate into title V
permits any future applicable
requirements promulgated by EPA to
enable title 1l implementation through
permit issuance.” EPA has determined
that this commitment, in conjunction
with South Carolina’s broad statutory
and regulatory authority, adequately
assures compliance with all section 112
requirements. EPA regards this
commitment as an acknowledgement by
South Carolina of its obligation to obtain
further regulatory authority as needed to
issue permits that assure compliance
with section 112 applicable
requirements. This commitment does
not substitute for compliance with part
70 requirements that must be met at the
time of program approval.

EPA interprets the above legal
authority and commitment to mean that
South Carolina is able to carry out all
section 112 activities. For further
rationale on this interpretation, please
refer to the Technical Support
Document accompanying this proposed
full approval and the April 13, 1993,
guidance memorandum titled “Title V
Program Approval Criteria for Section
112 Activities,” signed by John Seitz.

b. Implementation of section 112(g)
upon program approval. As a condition
of approval of the part 70 program,
South Carolina is required to implement
section 112(g) of the Act from the
effective date of the part 70 program.
Imposition of case-by-case
determinations of maximum achievable
control technology (MACT) or offsets
under section 112(g) will require the use
of a mechanism for establishing
federally enforceable restrictions on a
source-specific basis. EPA is proposing
to approve South Carolina’s
preconstruction permitting program
found in Regulation 62.1, Section Il of
the South Carolina State
Implementation Plan (SIP) under the
authority of title V and part 70 solely for
the purpose of implementing section
112(g) during the transition period
between title V approval and adoption
of a State rule implementing EPA’s
section 112(g) regulations. EPA believes
this approval is necessary so that South
Carolina has a mechanism in place to
establish federally enforceable
restrictions for section 112(g) purposes
from the date of part 70 approval. The
scope of this approval is narrowly
limited to section 112(g), and does not

confer or imply approval for purposes of
any other provision under the Act. If
South Carolina does not wish to
implement section 112(g) through its
preconstruction permit program and can
demonstrate that an alternative means of
implementing section 112(g) exists, the
EPA may, in the final action approving
South Carolina’s part 70 program,
approve the alternative instead. Overall,
section 112(l) provides the authority for
approval for the use of State air
programs to implement 112(g), and title
V and section 112(g) provide authority
for this limited approval because of the
direct linkage between implementation
of section 112(g) and title V.

This use of the preconstruction
program for this approval only extends
until such time as the State is able to
adopt regulations consistent with any
regulations promulgated by EPA to
implement section 112(g). Accordingly,
EPA is proposing to limit the duration
of this approval to a reasonable time
following promulgation of section
112(g) regulations so that South
Carolina, acting expeditiously, will be
able to adopt regulations consistent with
the section 112(g) regulations. EPA
proposes here to limit the duration of
this approval to 12 months following
promulgation by EPA of section 112(g)
regulations.

c. Program for straight delegation of
section 112 standards as promulgated.
Requirements for approval, specified in
40 CFR 70.4(b), encompass section
112(1)(5) requirements for approval of a
program for delegation of section 112
General Provisions Subpart A and
standards as promulgated by EPA as
they apply to part 70 sources. Section
112(1)(5) requires that the State’s
program contain adequate authorities,
adequate resources for implementation,
and an expeditious compliance
schedule, which are also requirements
under part 70. Therefore, EPA is
proposing to grant approval under
section 112(l)(5) and 40 CFR 63.91 to
South Carolina for its program
mechanism for receiving delegation of
all existing and future section 112(d)
standards for both part 70 and non-part
70 sources, and section 112
infrastructure programs such as those
programs authorized under sections
112(i)(5), 112(g), 112(j), and 112(r). The
proposed approval of South Carolina’s
delegation mechanism extends to those
standards and infrastructure programs
that are unchanged from Federal rules
as promulgated. In addition, EPA is
proposing delegation of all existing
standards and programs under 40 CFR
parts 61 and 63 for part 70 sources and
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non-part 70 sources. 1 South Carolina
has informed EPA that it intends to
accept the delegation of section 112
standards on an automatic basis. The
details of this delegation mechanism are
set forth in an addendum to the South
Carolina title V program submittal.

d. Commitment to implement title IV
of the Act. DHEC has committed to take
action, following promulgation by EPA
of regulations implementing sections
407 and 410 of the Act, or revisions to
either part 72 or the regulations
implementing sections 407 or 410, to
either incorporate the revised provisions
by reference or submit, for EPA
approval, DHEC regulations
implementing these provisions. DHEC
committed to adopt and submit to EPA
the above referenced regulations no later
than January 1, 1995.

B. Proposed Actions

1. Full Approval

EPA proposes to fully approve the
operating permits program submitted to
EPA from the State of South Carolina on
November 15, 1993.

2. Program for Straight Delegation of
Section 112 Standards

As discussed above in section I1.A.
4.c., EPA is proposing to grant approval
under section 112(1)(5) and 40 CFR
63.91 to South Carolina for its program
mechanism for receiving delegation of
all existing and future section 112(d)
standards for both part 70 and non-part
70 sources, and infrastructure programs
under section 112 that are unchanged
from Federal rules as promulgated. In
addition, EPA proposes to delegate
existing standards under 40 CFR parts
61 and 63 for both part 70 sources and
non-part 70 sources.

I11. Administrative Requirements

A. Request for Public Comments

EPA requests comments on all aspects
of this proposed full approval. Copies of
the State’s submittal and other
information relied upon for the proposal
are contained in a docket maintained at
the EPA Regional Office. The docket is
an organized and complete file of all the

1The radionuclide National Emission Standards
for Hazardous Air Pollutant (NESHAP) is a section
112 regulation and therefore, also an applicable
requirement under the State operating permits
program for part 70 sources. There is not yeta
Federal definition of “major” for radionuclide
sources. Therefore, until a major source definition
for radionuclide is promulgated, no source would
be a major section 112 source solely due to its
radionuclide emissions. However, a radionuclide
source may, in the interim, be a major source under
part 70 for another reason, thus requiring a part 70
permit. EPA will work with the State in the
development of its radionuclide program to ensure
that permits are issued in a timely manner.

information submitted to, or otherwise
considered by, EPA in the development
of this proposal. The principal purposes
of the docket are:

(1) To allow interested parties a
means to identify and locate documents
so that they can effectively participate
in the approval process; and

(2) To serve as the record in case of
judicial review. EPA will consider any
comments received by February 23,
1995.

B. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from executive order 12866 review.

C. Regulatory Flexibility Act

EPA’s actions under section 502 of the
Act do not create any new requirements,
but simply address operating permits
programs submitted to satisfy the
requirements of 40 CFR part 70. Because
this action does not impose any new
requirements, it does not have a
significant impact on a substantial
number of small entities.

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Authority: 42 U.S.C. 7401-7671q.

Dated: January 9, 1995.

Patrick M. Tobin,

Acting Regional Administrator.

[FR Doc. 95-1738 Filed 1-23-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 281
[FRL-5142-9]

The State of Texas; Final Approval of
State Underground Storage Tank
Program

AGENCY: Environmental Protection
Agency.

ACTION: Notice of tentative
determination on application of texas
for final approval, public hearing and
public comment period.

SUMMARY: The Texas Natural Resource
Conservation Commission (TNRCC,
Texas or the State) has applied for final
approval of its underground storage tank
program under Subtitle | of the Resource
Conservation and Recovery Act (RCRA).
The Environmental Protection Agency
(EPA) has reviewed Texas’ application
and has made the tentative decision that
its underground storage tank program
satisfies all of the requirements

necessary to qualify for final approval.
Thus, EPA intends to grant final
approval to the State to operate its
program in lieu of the Federal program.
Texas’ application for final approval is
available for public review and
comment, and a public hearing will be
scheduled to solicit comments on the
application, if requested.

DATES: A public hearing will be
scheduled. Interested parties may call
the US EPA, Region 6, Office of
Underground Storage Tanks, at (214)
665-6756 between the hours of 8:00
a.m. and 4:00 p.m. Central Standard
Time, from February 23, 1995 through
February 28, 1995 to learn the date and
time of the scheduled public hearing. If
it is held, Texas will participate in the
public hearing scheduled by EPA on
this subject. All comments on Texas’
final approval application and all
requests to present oral testimony must
be received by the close of business on
February 23, 1995. EPA reserves the
right to cancel the scheduled hearing
should there be no significant public
interest. Those informing EPA of their
intention to testify will be notified of
the cancellation.

ADDRESSES: Copies of Texas’ final
approval application are available for
inspection and copying, 9:00 a.m.—4:00
p.m., at the following addresses: Texas
Natural Resource Conservation
Commission Records and Copy Center,
Park 35 Building “D”’, Room 190, 12118
North IH-35, Austin, Texas 78753,
Phone: (512) 239-2920; US EPA
Headquarters, Office of Underground
Storage Tanks Docket Clerk, 401 M
Street, SW, Room 2616, Washington, DC
20460, Phone: (202) 260-9720; and US
EPA, Region 6 Library, 12th Floor, 1445
Ross Avenue, Dallas, Texas 75202,
Phone: (214) 665-6424. The location for
the scheduled hearing can be obtained
by calling the US EPA, Region 6, Office
of Underground Storage Tanks, Phone:
(214) 665-6756, between 8:00 a.m. and
4:00 p.m. Central Standard Time from
February 23, 1995 through February 28,
1995. Written comments and requests to
present oral testimony should be sent to
Joe Womack, Texas Program Officer,
Office of Underground Storage Tanks,
US EPA, Region 6, Mailcode: 6H-A,
1445 Ross Avenue, Dallas, Texas 75202,
Phone: (214) 665-6586.

FOR FURTHER INFORMATION CONTACT:
Texas Program Officer, Underground
Storage Tank Program, Attention: Joe
Womack, US EPA, Region 6, Mailcode:
6H-A, 1445 Ross Avenue, Dallas, Texas
75202, Phone: (214) 665—6586.
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SUPPLEMENTARY INFORMATION:

A. Background

Section 9004 of RCRA enables EPA to
approve State underground storage tank
programs to operate in the State in lieu
of the Federal underground storage tank
(UST) program. Program approval is
granted by EPA if the Agency finds that
the State program: (1) Is ‘“‘no less
stringent’” than the Federal program in
the following seven elements: Corrective
action; financial responsibility; new
tank standards; release detection;
release detection recordkeeping;
reporting of releases (section 9004(b)(2),
42 U.S.C. 6991(c)(b)(2); and notification
requirements of section 9004(a)(8), 42
U.S.C. 6991(c)(a)(8); and (2) provides for
adequate enforcement of compliance
with UST standards (section 9004(a), 42
U.S.C. 6991(c)(a).

B. Texas

On April 28, 1994, Texas submitted
an official application for final approval.
Prior to its submission, Texas provided
an opportunity for public notice and
comment in the development of its
underground storage tank program. This
is required under 40 CFR 281.50(b). EPA
reviewed Texas’ application, and
determined that there were apparent
differences between Texas’ regulations
and the Federal regulations. The
differences were in various sections of
the Texas UST regulations and involved
minor aspects of corrosion protection,
exceptions, and discretionary powers of
the Executive Director of the TNRCC.

EPA and the State of Texas have
discussed these differences and the
State agreed, pursuant to a
Memorandum of Agreement (MOA), to
amend its current regulations to address
each instance of the differences noted

above. The revised regulations were
submitted to the Texas Register as
proposed rule amendments July 1, 1994,
and became effective on January 3,
1995. The specific differences and
Texas’ proposed regulatory changes are
documented in the MOA. The MOA is
available for review as a part of the State
Program Approval Application.

EPA proposes that Texas’ program
substantially meets all of the
requirements necessary to qualify for
final approval. Therefore, following
mutual agreement on the terms and
provisions of the MOA and the
completion of the revisions to the Texas
UST regulations, EPA proposes to grant
final approval to the State of Texas to
operate its program in lieu of the
Federal program.

In accordance with section 9004 of
RCRA, 42 U.S.C. 6991(c), and 40 CFR
281.50(e), the Agency will schedule a
public hearing on its proposal.
Interested parties can learn the date,
time, and place of the scheduled hearing
by calling the US EPA, Region 6, Office
of Underground Storage Tanks, at
(214)665—6756 between 8:00 a.m. and
4:00 p.m. Central Standard Time from
February 23, 1995 through February 28,
1995. The public may also submit
written comments on EPA’s proposal
until February 23, 1995. Copies of
Texas’ application are available at the
ADDRESSES indicated in this notice.

EPA will consider all public
comments on its proposal received at
the hearing, if held, or during the public
comment period. Issues raised by those
comments may be the basis for a
decision to deny final approval to
Texas. EPA expects to make a final
decision regarding approval of Texas’
program by April 24, 1995 and will give
notice of it in the Federal Register. The

notice will include a summary of the
reasons for final determination and a
response to all major comments.

The State of Texas is not authorized
to operate the UST program on Indian
lands and this authority will remain
with EPA.

Compliance With Executive Order
12866

The Office of Management and Budget
has exempted this rule from the
requirements of section 6 of Executive
Order 12866.

Certification Under the Regulatory
Flexibility Act

Pursuant to the provisions of 5 U.S.C.
605(b), | hearby certify that this
approval will not have a significant
economic impact on a substantial
number of small entities. The approval
effectively suspends the applicability of
certain Federal regulations in favor of
Texas’ program, thereby eliminating
duplicative requirements for owners
and operators of underground storage
tanks in the State. It does not impose
any new burdens on small entities. This
rule, therefore, does not require a
regulatory flexibility analysis.

List of Subjects in 40 CFR Part 281

Environmental protection,
Administrative practice and procedure,
Hazardous materials, State program
approval, Underground storage tanks.

Authority: This Notice is issued under the
authority of section 9004 of RCRA, 42 U.S.C.
6991(c).

Dated: January 13, 1995.

Barbara J. Goetz,

Acting Regional Administrator.

[FR Doc. 95-1667 Filed 1-23-95; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 94-092-2]

Availability of Determination of
Nonregulated Status for Genetically
Engineered Tomato Line

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public of
our determination that a DNA Plant
Technology Corporation delayed-
ripening tomato line, designated as line
1345—4, is no longer considered a
regulated article under our regulations
governing the introduction of certain
genetically engineered organisms. The
determination is based on our analysis
of a petition submitted by DNA Plant
Technology Corporation for a
determination of nonregulated status,
and our review of scientific data and
comments received from the public in
response to a previous notice
announcing receipt of the DNA Plant
Technology Corporation’s petition. This
notice also announces the availability of
our written determination document
and its associated environmental
assessment and finding of no significant
impact.

EFFECTIVE DATE: January 17, 1995.

ADDRESSES: The determination, an
environmental assessment and finding
of no significant impact, the petition,
and all written comments received
regarding the petition may be inspected
at USDA, room 1141, South Building,
14th Street and Independence Avenue
SW., Washington, DC, between 8 a.m.
and 4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect those documents are asked to
call in advance of visiting at (202) 690—
2817.

FOR FURTHER INFORMATION CONTACT:

Dr. Ved Malik, Biotechnologist,
Biotechnology Permits, BBEP, APHIS,
USDA, room 850, Federal Building,
6505 Belcrest Road, Hyattsville, MD
20782, (301) 436-7612. The telephone
number for the agency will change
when agency offices in Hyattsville, MD,
move to Riverdale, MD, during
February. Telephone: (301) 436-7612
(Hyattsville); (301) 734-7612
(Riverdale). To obtain a copy of the
determination or the environmental
assessment and finding of no significant
impact, contact Ms. Kay Peterson at
(301) 4367601 (Hyattsville); (301) 734—
7601 (Riverdale).

SUPPLEMENTARY INFORMATION:
Background

On August 16, 1994, the Animal and
Plant Health Inspection Service (APHIS)
received a petition from DNA Plant
Technology Corporation (DNAP) of
Oakland, CA, seeking a determination
that its delayed-ripening tomato line
1345-4 (tomato line 1345-4) and any
progeny derived from hybrid crosses
between that line and other non-
transformed tomato varieties do not
present a plant pest risk and, therefore,
are not regulated articles under APHIS’
regulations in 7 CFR part 340.

On September 26, 1994, APHIS
published a notice in the Federal
Register (59 FR 49055-49056, Docket
No. 94-092-1) announcing receipt of
the DNAP petition and stating that the
petition was available for public review.
The notice also discussed the role of
APHIS and the Food and Drug
Administration in regulating tomato line
1345-4 and food products derived from
it. In the notice, APHIS solicited written
comments from the public as to whether
tomato line 1345-4 posed a plant pest
risk. The comments were to have been
received by APHIS on or before
November 25, 1994.

APHIS received seven comments on
the DNAP petition submitted by
universities, State officials, and a tomato
grower. One comment concerned the
information provided in the notice of
receipt of the petition; the remainder of
the comments were in favor of the
petition. APHIS has provided a
summary of the comments in the
determination document, which is
available upon request from the
individual listed under FOR FURTHER
INFORMATION CONTACT.

Analysis

Tomato line 1345-4, as described by
its developer, DNAP, contains a gene
that delays ripening. Using
Transwitch™ gene suppression
technology, DNAP introduced a
truncated version of the tomato
aminocyclopropane carboxylate (ACC)
synthase gene into the tomato genome
in the ““sense” or normal orientation,
resulting in tomato plants that exhibit
significantly reduced levels of ACC
synthase. ACC synthase is the rate-
limiting enzyme that coverts s-
adenosylmethionine to 1-
aminocyclopropane-1-carboxylic acid,
the immediate precursor to ethylene.
Tomato line 1345-4 contains a gene
which is derived from the tomato ACC
synthase gene, but which does not
encode a functional ACC synthase
enzyme. Though the fruit of these plants
exhibits delayed-ripening, they ripen as
usual when exogenous ethylene is
applied. Tomato line 1345—4 has also
been transformed with the nptll gene
from E. coli that encodes the enzyme
neomycin phosphotransferase Il and
serves as a selectable marker enabling
identification of the transformed plant
cells. This gene is fused to a nos
promoter sequence and octopine
synthase termination sequence from A.
tumefaciens, a known plant pest.

Tomato line 1345-4 has been
considered a regulated article under
APHIS’ regulations in 7 CFR part 340
because the line has been engineered
using noncoding regulatory sequences
derived from the plant pathogens A.
tumefaciens and cauliflower mosaic
virus. However, field tests of tomato line
1345—4 have been conducted at tomato
growing regions in the United States
since 1992 under permits issued by
APHIS, and the field reports from those
tests indicate that there were no
deleterious effects on plants, nontarget
organisms, or the environment as a
result of this testing.

Determination

Based on its analysis of data
submitted by DNAP, a review of other
scientific data and comments received
from the public, APHIS has determined
that tomato line 1345-4: (1) Exhibits no
plant pathogenic properties; (2) is no
more likely to become a weed than the
nonengineered parental variety; (3) is
unlikely to increase the weediness
potential of any other cultivated plant or
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native wild species with which the
organism can interbreed; (4) is unlikely
to harm other organisms, such as bees,
that are beneficial to agriculture; and (5)
will not cause damage to processed
agricultural commodities. APHIS has
also concluded that there is a reasonable
certainty that new progeny varieties
bred from tomato line 1345—-4 will not
exhibit new plant pest properties, i.e.,
properties substantially different from
any observed in the field-tested tomato
line, or those observed in traditional
tomato breeding programs.

The effect of this determination is that
tomato line 13454 and all other lines
bred from this line by sexual or asexual
reproduction involving Mendelian
inheritance, are no longer considered
regulated articles under APHIS’
regulations in 7 CFR part 340.
Therefore, the permit and notification
requirements pertaining to regulated
articles under those regulations no
longer apply to the field testing,
importation, or interstate movement of
the subject tomato line or its progeny.
However, the importation of the tomato
line and any nursery stock or seeds
capable of propagation are still subject
to the restrictions found in APHIS’
foreign quarantine notices in 7 CFR part
319.

National Environmental Policy Act

An environmental assessment (EA)
has been prepared to examine the
potential environmental impacts
associated with this determination. The
EA was prepared in accordance with: (1)
The National Environmental Policy Act
(NEPA) of 1969 (42 U.S.C. 4321 et seq.),
(2) Regulations of the Council on
Environmental Quality for
Implementing the Procedural Provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA Regulations Implementing NEPA
(7 CFR part 1b), and (4) APHIS
Guidelines Implementing NEPA (44 FR
50381-50384, August 28, 1979, and 44
FR 51272-51274, August 31, 1979).
Based on that EA, APHIS has reached a
finding of no significant impact (FONSI)
with regard to its determination that the
tomato line designated as 1345-4 and
other lines bred from the line by sexual
or asexual reproduction involving
Mendelian inheritance, are no longer
regulated articles under its regulations
in 7 CFR part 340. Copies of the EA and
the FONSI are available upon request
from the individual listed under FOR
FURTHER INFORMATION CONTACT.

Done in Washington, DC, this 17th day of
January 1995.

Lonnie J. King,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 95-1622 Filed 1-23-95; 8:45 am]
BILLING CODE 3410-34-M

DEPARTMENT OF COMMERCE

Agency Form Under Review by the
Office of Management and Budget

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of the Census.

Title: 1995 Census Test — Integrated
Coverage Measurement (Outmover
Tracing Questionnaire).

Form Number(s): DG-1340, DG—
1378(L).

Agency Approval Number: None.

Type of Request: New collection.

Burden: 523 hours.

Number of Respondents: 1,569.

Avg Hours Per Response: 20 minutes.

Needs and Uses: The Census Bureau
has developed an Integrated Coverage
Measurement (ICM) approach to be
tested during the 1995 Census Test. ICM
will utilize a separately sampled group
of blocks within the 1995 Census Test
sites which will be independently listed
before the census test is conducted.
After the census test, an ICM Person
Interview will be conducted at the same
housing units that were previously
independently listed to develop an
independent roster. For households
where the Census Day (March 4)
residents have moved out, Census will
attempt to obtain roster and location
inf